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EXECUTIVE SUMMARY 
HOPEVILLE WATER COMPANY, INC., DBA 

ALLENVILLE WATER COMPANY 
DOCKET NO. W-02077A-12-0493 

On December 17, 2012, Hopeville Water Company, Inc., dba Allenville Water Company 
(“Hopeville” or “Company” or “Water System”) filed an application for approval of the Arizona 
Corporation Commission (“ACC” or “Commission”) to sell its assets to the Town of Buckeye 
(“Buckeye” or “Town”) and for cancellation of its Certificate of Convenience and Necessity 
(“CC&N’). 

The Hopeville Board of Directors voted unanimously to sell its water utility assets to the 
Town and discontinue operations as a public utility. This decision was triggered by the lack of 
adequate cash flow to effectively manage its operations. An Asset Purchase Agreement 
(“Purchase Agreement” or “Agreement”) was thus executed with the Town on or around 
November 6,20 12. 

The Town has extensive experience owning and operating a municipal water utility and 
has, as indicated above, executed a Purchase Agreement with Hopeville for the acquisition. No 
adverse impacts to customers are anticipated, and adequate capital exists to provide continuous 
and quality water service. 

The Company intends to honor all Hopeville’s obligations associated with existing 
customer accounts, including customer deposit obligations. 

Staff concludes that: 

0 The proposed sale of assets and CC&N cancellation will not have an adverse effect 
on the Company’s customers or water service. 

0 The Company has no delinquent ACC compliance items. 

. 0 The Company’s system is not in compliance with Maricopa County Environmental 
Services Department (“MCESD”) and Arizona Department of Water Resources 
(“ADWR”) regulations. 

The Town’s system is in compliance with MCESD and ADWR regulations. 



Staff recommends approval of the sale and transfer of the assets of Hopeville to the Town 
and that the Commission cancel the CC&N of Hopeville with the following conditions: 

I. That Hopeville file documentation of finalization of the sale of the Company to the 
Town with the Commission in this docket within 30 days of such finalization. 

2. That the Hopeville honor all obligations with respect to customer and meter deposits 
as discussed in this report. 
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INTRODUCTION 

. On December 17,2012, Hopeville Wates Company, Inc., dba Allenville Water Company 
(“Hopeville” or  “Company” or “Water System”) filed m application for approval of the Arizona 
Corporation Commission C‘ACC” or “Commission”) to sell its assets to the Town of Buckeye 
(“Buckeye” or “Town7’) and for cancellation of its Certificate of Convenience and Necessity 
(“CC&N). 

Staff filed a Sufficiency Letter on January 7,201 3, which indicated the Company had met 
the minimum sufficiency requirements as outlined in the updated Arizona Administrative Code 
(“A.A.C.”) R14-2-402 (ACC Water Rules). 

BACKGROUND 

Hopeville is listed as an Arizona corporation with the Commission’s Corporation 
Division and is certified to provide water utility services to the town of Hopeville, Arizona, 
located approximately 35 miles west of downtown Phoenix, Arizona, south of Interstate 10 (“1- 
10”) and Palo Verde Road. Staffs legal description and map ofthe service area are attached as 
Exhibit 1. 

Hopeville (formerly AlIenvilIe Water Conipany) was initially certificated as a non-profit 
co-operative to provide water by Decision No. 40031 issued May 26, 1969. The Company was 
previously located in the Salt River watershed, one-half mile south of Buckeye Road off Miller 
Road in Allenville, Arizona, before two devastating incidents of flooding in 1979. After the 
flooding incidents, the Arizona State Department of Emergency Services and the US. Army 
Corps of Engineers relocated the community to its current location in Hopeville, Arizona. Upon 
relocation, the U.S. Army Corps of Engineers constructed a new water system in the community 
at no cost to the Company. In Decision No. 53202 issued September 1, 1982, the Commission 
deleted the old territory in Allenville and granted a CC&N to the new territory in Hopeville. The 
Water System was also granted a franchise from the Maricopa County Board of Supervisors. 
Current rates were set by Decision No. 53821 issued November 28, 1983. 

In its instant application, the Company indicates that over the years, it has invested 
additional capital in storage facilities, replacement of transmission and distribution mains, and 
other appurtenances necessary for provision of service. Mr. Abraham Harris, Jr., who was the 
initial President of Hopeville’s Board of Directors, is now deceased. In 2007, Abraham Harris 
In became the President of the Board of Directors and has been responsible for the day-to-day 
management of the Company since that time. 

The Board of Directors voted unanimously (Exhibit 2) to sell the Company’s water utility 
assets to the Town and discontinue operations as a public utility. This decision was triggered by 
the lack of adequate cash flow to effectively manage its operations. The last several years, the 
Company has suffered recurring operating losses, attributable to low customer base and 
increasing cost of service. Adequate capital does not exist to properly operate and maintain the 

. 
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aging infrastructure. Thus, the Board of Directors resolved that it was in the best interest of the 
community to sell the assets of Hopeville to the Town, and an Asset Purchase Agreement 
between the parties was executed (Exhibit 3). 

TOWN OF BUCKEYE 

The Town currently owns and operates a municipal water system that provides water 
services to approximately 11,100 customers and is contiguous to Hopeville. As a municipal 
utility operator, the Town has been providing municipal water services since 1952 and has the 
requisite managerial and technical experience to facilitate a seamless integration of Hopeville 
into is water system. The Town’s water department personnel who would be responsible for the 
Hopeville system possess advanced Arizona Department of Environmental Quality (“ADEQ) 
operator certification. 

ASSET PURCICASE AGREEMENT 

As indicated above, an Asset Purchase Agreement (“Agreement”) between Hopeville and 
the Town was approved by the Buckeye Town Council on November 6,2012, which sets forth 
the terns and conditions of the sale. The following provisions are contained in the Agreement: 

1. The total price for the purchase and sale is $771,000, and the Agreement requires the 
Town to deposit $27,500 with the Escrow Agent and to pay the final portion of 
$743,500 on closing. 

2. The closing of the sale will be conditioned upon, among other things, Hopeville 
obtaining regulatory approval from the ACC. 

3. Hopeville will retain and refund all outstanding customer and meter deposits. 
Hopeville will be entitled to offset the deposits against amounts due from the 
customers and will refund the remaining balance as a credit to the final month’s water 
service billing and will provide documentation of same to the Town and ACC. 

The Town has agreed to waive any security deposit requirements for existing customers. 
Hopeville maintains there are no main extension agreement obligations of the Company. 

HOPEMLLE’S WATER SYSTEM 

Hopeville’s water system consists of one well and two storage tanks, 10 fire hydrants, 
and a distribution system serving 41 metered service connections. The water system has 
adequate well production and storage capacity to service existing customers and reasonable 
growth. See Engineering Report, Exhibit 4, for M e r  water system information. 



Hopeville Water Company, Inc. dba Allenville Water Company 
Docket No. W-02077A-12-0493 
Page 3 

RATES AND CUSTOMER SERVICE 

The current rates set for Hopeville are a minimum of $12 for 5,000 gallons per month and 
$1.25 for each additional 1,000 gallons. The Company indicates in its application that the rates 
will not change for at least 3 years for Hopeville customers, and all customers in the Hopeville 
area will be included in the Town’s service area and will receive the same high level of customer 
service as all other customers of the Town. 

The Consumer Services database indicates that no complaints have been filed with the 
ACC for the last three years. There are 3 1 separate people who have intervened or filed opinions 
in this docket questioning Mr. Harris’ and the Board’s authority to sell the water system. Most 
do not seem to have problems with the provision of service by the Town of Buckeye. 

COMPLIANCE 

The Commission’s Utilities Division Compliance Section reported that the Company had 
no delinquent ACC compliance items. The Company is not in compliance with the rules and 
regulations of the Maricopa County Environmental Services Department (“MCESD) or the 
Arizona Department of Water Resources (“ADWR”). See Exhibit 4 for more detailed 
information. 

CONCLUSIONS AND RECOMMENDATIONS 

Staff concludes that: 

0 The proposed sale of assets and CC&N cancellation will not have an adverse effect 
on the Company’s customers or water service. 

The Company has no delinquent ACC compliance items. 

0 The Company’s system is not in compliance with MCESD and ADWR regulations. 

0 The Town’s system is in compliance with MCESD and ADWR regulations. 

Staff recommends approval of the sale and transfer of assets of the Hopeville to the Town 
and that the Commission cancel the CC&N of Hopeville with the following conditions: 

1. That Hopeville file documentation of finalization of the sale of the Company to the 
Town with the Commission in this docket within 30 days of such finalization. 

2. That Hopeville honor all obligations with respect to customer and meter deposits as 
addressed in the Purchase Agreement. 



TO : 

FROM : 

TH RU : 

DATE 
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Vicki Wa I lace 
Executive Consultant I l l  
Utilities Division 

Lori H. Miller 
GI5 Technician 
Utilities Divisionu 

Del Smith 
€ng tneering Supemsor 
Utilities Division 

EXHIBIT 1 

January 9, 20 I3 

Hopeville Water Company ha5  filed an application to  cancel its CC$N. Their service 
' 

area will be served by the Town of Buckeye. 

Attached IS a copy of the map for your files. 

Attachment 

cc: Mr. Abraham Harris I1 
Mr. 5tephen Cleveland 
Mr. Del Smith 
Ms. Deb Person (Hand Carried) 
Ftk 
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EXHIBIT 2 

, THEREFORE, it is unanimously 

RESOLVED, approved and ratified that the Board shall authorize Abe Harris to continue to 

take all steps necessary on behalf of the Corporation, including hiring and paying attorneys and 

consultants to complete the transaction. 

RESOLVED, that Abe Harris shall be authorized to execute and file any and all documents or 

instruments necessary to carry out and give effect to the actions authorized herein. 

373708;trb;238 12-0000 
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EXHIBIT 3 

? 

THIS ASSET PURCHAS 

corporation, CSellef), and THE 
(“Buyer”). 

, 2012, by and 
municipal corporation 

WITNESSETH: 

WHEREAS, Seller is the owner of a water works plant and distribution system and domestic 
water company known as HOPEVILLE WATER COMPANY, situated in the Town of Buckeye, 
Arizona; and 

WHEREAS, Seller is the holder of Certificates of Convenience and Necessity issued by the 
Arizona Corporation Commission, which certificates authorize Seller to engage as a public service 
corporation in the sale of water for commercial and domestic uses in its Certificated Area; and 

WHEREAS, Buyer desires to own and operate water utility systems within and without its 
Town limits and to provide its residents with direct control over the rates, quality, water resources 
management and other policies and practices relating to the provision of water utility service to its 
residents; and 

WHEREAS, Buyer is duly authorized by the laws of the State of Arizona to purchase or lease 
any plant or property or portion thereof devoted or which may be devoted to the business of 
providing public utility water sewice within and wjthout the Town limits; and 

WHEREAS, Buyer desires to acquire ownership of the Hopeville Water Company water utility 
system assets; and 

WHERWS, the parties have voluntarily bargained and negotiated in good faith to determine 
the price, terms and conditions of such a sale: and 

WHEREAS, Seller is desirous of selling its Business Assets to Buyer under the price, terms 
and conditions set forth herein. 

NOW THEREFORE, IN CONSIDERATION of the foregoing Recitals, and the mutual 
promises, covenants and agreements hereinafter contained, and each act of the parties hereto, the  
parties agree as follows: 

Section 1. Definitions. 

Unless the context clearly indicates the contrary, the following capitalized words used in the 
Recitals and used below shall have the meanings set forth below: 

1826869.4 i 



1.1 “ACC” refers to the Arizona Corporation Commission in the exercise of i 
constitutional and statutory authority to regulate utility service in this State provided by public servic 
corporations. 

to approval by the ACC, in the exercise of its limited authori 1.2 “ACC Approval” 
40-285, of the disposition by Seller of the Business Assets and, if Buyer so elec 

ion, the extinguishment of Seller‘s Certificates of Convenience and Necessity. 
not intended to grant to the ACC any right or authority to review and approve 
d its terms beyond whatever limited authority is granted to the ACC under A.R.S. 5 4 

“Accounts Receivable” refers to any right for the payment to Seller for services or 
or rendered, whether or not evidenced by an instrument or chattel paper, arising out 

”Agreement” refers to this Asset Purchase Agreement for Purchase and Sale of the 

“Assignments” refers to those certain documents to be given by Seller to Buye 

“Authority” refers to any federal, state, local or foreign government or governmental 

“Bill of Sale” refers to that certain document to be given by Seller to Buyer 

1.3 

of or in any way related to the Business prior to Closing. 

I .4 
Business Assets. 

1.5 
conveying all of its interest in the Contract Rights. 

or regulatory agency or authority. 

conveying all of its interest in and to the Equipment and Records, 

1.6 

1.7 

1.8 “Business” refers to that certain business known as Hopeville Water Company 
currently owned by Seller and engaged as a public service corporation in the sale of water for 
domestic, commercial and other uses in its Certificated Area pursuant to its Certificate of 
Convenience and Necessity issued by the ACC. and other related services in connection therewith. 

t .9 “Business Assets” refers collectively, to the Subject Water Facilities, the Real 
Property, all Improvements, Equipment, Inventory, Contract Rights and Records owned and used by 
Seller in connection with the Business, and to any Subject Water Facilities, real property, 
improvements, Equipment, Inventory, Contract Rights and Records owned by Seller or AIlenville 
Water Company. 

1.1 0 

1.1 1 

“Buyer” refers to the Town of Buckeye, Arizona, an Arizona municipal corporation. 

“Buyer’s Address” shall mean c/o Town Manager, Town of Buckeye, 530 East 
Monroe Avenue, Buckeye, Arizona 85326. 

1.12 “Certificates of Convenience and Necessity” shall refer to those certain 
Certificates of Convenience and Necessity issued by the ACC held by Seller and/or Allenville Water 
Company and authorizing Seller and/or Allenville Water Company to engage as a public service 
corporation in the sale of water for domestic, commercial and other uses in its Certificated Area. 

1.13 “Certificated Area” refers to the areas set forth in Exhibit “A” in which Seller 
conducts its Business, which areas are more particularly shown on the map of the existing service 
area attached hereto as Exhibit ‘W, which map is for the purposes of showing the boundaries of the 

1826869.4 2 



. .  

and extent of w 

rad Rights” refe to have service rovided to the 

1.1 8 

1.19 

“Escrow Agenf’ refers to Great American Title Agency, Inc., 

“Improvements” refers to wells, tanks, water lines and distribution systems, and any 
other structures or tangible property used in connection with the Subject Water Facilities. 

“Inventory” refers to goods which are held by Seller for the treatment of water or 
otherwise used or consumed in connection with the Business, in the ordinary course of operating its 
Business. 

1.20 

1.21 “Liens” refers to any lien, judgment, charge, claim, security interest, mortgage or 
encumbrance on or against the Business Assets or any one or more of the Business Assets or that, 
individually or in the aggregate, has a material adverse effect upon the ownership of the Business 
Assets or the conduct or operation of the Business. 

“Payables” refers to all trade payables, accounts payable and other liabilities of and 
claims against Seller. 

1.23 “Permitted Encumbrances” refers to those matters of record set forth on Schedule 
B of the Preliminary Title Report and such other matters approved in writing by Buyer. 

1.24 “Purchase Price” means the sum of SEVEN HUNDRED SEVENTY-ONE 
THOUSAND AND NO1100 DOLLARS ($771,000.00) which is the total purchase price for the 
Business Assets as set forth under Section 3 of this Agreement. 

1.22 

1.25 “Real Property” refers to all welt sites, easements, licenses and other real property 
interests located in the Town of Buckeye or Maricopa County, Arizona, legally described in Exhibit 
“C” attached hereto, including all Improvements, fixtures and any other rights and appurtenances 
pertaining thereto which are used by Seller in the Business: provided, however, that the parties 
acknowledge and agree that the Real, Properly does not include that certain parcel of real property 
located in the vicinity of the Real Property, consisting of approximately 15.62 acres, and owned by 
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c. (”HCP”) and which is ..,e subject of a separate Option 

et‘s service agreements, service and repair records, 
red water supply studies and reports, Department of 
customer data base information (including master file 

, meter reading information, operations manuals, 
ocuments arising out of or in any way relating to the 

Ile Water Company, an Arizona corporation and a regulated 
and water utility (ACC Utility No. W-02077A). 

1.28 “Seller’s Address” means 1421 W. Palo Verde Rd. Buckeye, AZ 85326. 

Facilities” refers to all of the water utility plan, system, business. 
interests in property, and other facilities utilized or which may be 

utilized to provide water service to the public, as well as the Certificates of Convenience and 
Necessity, franchise(s), intangible assets and rights, and all other assets of any type or nature 
owned by and/or associated in any way with the utility operations of the Hopeville Water Company 
and/or the Allenville Water Company, located within and without the Town of Buckeye, in Mancopa 
County, Arizona, including but not limited to those facilities, pumps, wells, waterlines, meters, 
personal property andlor other equipment, properties and rights used or useful to provide water 
service in the Hopeville Water Company system, including, but not limited to, well sites, easements, 
leaseholds and other interests in real property described in Exhibit ‘C“ attached hereto and 
incorporated herein by this reference, and all equipment and facilities located thereon. 

1.30 “Tax Claim” refers to a claim or assertion of an unpaid property tax and other taxes 
of any kind (current taxes due and any delinquent taxes, tax liens, tax levies, certificates of purchase 
and all other assertions of a tax obligation by any taxing jurisdiction or agency}, that is not apparent 
as being facially invalid or unenforceable, on or that may be enforced or collected against or from 
the Business Assets or proceeds of this acquisition that are the legal obligation of Seller. 

1.31 “Titte Insurer” means First American Title lnsurance Company. 

1.32 “Transfer Instruments” refers to those instruments customarily required for the 
transfer of the Assets, including, but not limited to: 

(0 

(ii) 

Special Warranty Deed to the Property; 

Foreign Investment in Real Property Tax Act Affidavit: 

(iii) Bill of Sale to all personal property to be transferred to Buyer hereunder; 

(iv) Assignments as to all Contract Rights, franchise rights and certificates which 
are transferable. 

Section 2. Conveyance of Business Assets. 

Subject to and upon the terms and conditions contained in this Agreement, Seller agrees to 
sell, assign, transfer and convey to Buyer on the Closing Date, and Buyer agrees to purchase, 

1826869.4 4 



accept and receive from Seller on the Closing Date, the Business Assets, free and clear of any 
Liens. Buyer does not agree to assume or pay any of the Payables or any of the Retained Liabilities 
(as defined below), and Seller agrees to pay all of the Payables and all of the Retained Liabilities as 
they become due. Seller acknowledges that Buyer intends to use the Business Assets to provide 
water service to areas not currently serviced by Seller and that Seller shall have no right to and shall 
not object to any third party, including without limitation the ACC or the Arizona Department of Water 
Resources, regarding Buyer’s use of the Business Assets to provide service to such additional 
areas. The provisions of this Section 2 shall survive the Closing. 

2.1 Eaubment. lnventorv and Records. 

The Equipment, Inventory and Records shall be conveyed at Closing by the execution and 
delivery by Seller of the Bill of Sale. The Bill of Sale shall include a list identifying all 
Equipment and shall be in the form of Exhibit ‘ D  attached hereto. 

2.2 Contract Riahts. 

To the extent that any person shall be required to consent to the transfer of Contract Rights, 
then Seller shall obtain that consent in writing as a condition of Closing. 

2.3 Real Property. 

Conveyance of the Real Property shall be by special warranty deed, subject only to 
Permitted Encumbrances. 

2.3.1 Title Insurance. Seller shall furnish Buyer at Closing with an extended 
owner‘s title insurance policy in the amount of $ insuring Buyer’s interest in 
the Real Property, subject only to those exceptions described in Section 2.3 above 
(the “Owner‘s Policy”). 

2.3.2 Title Report and Obiections. 

(a) Seller shall cause-Title Insurer to issue and deliver to Buyer and Seller 
a preiiminary commitment for title insurance concerning the Real Property, together 
with copies of all instruments referred to therein which will remain as exceptions to 
title following Closing (the “Preliminary Title Report”), and an insured closing letter 
issued by Title Insurer, within ten ( I O )  days following the Opening of Escrow. The / 
Preliminary Title Report is to be preliminary to the Owner’s Policy to be issued by Title 
Insurer. Buyer shall have until the expiration of the Investigation Period (as defined 
below) in which to advise Seller, in writing, either (i) that the condition of title to the 
Real Property as evidenced by the Preliminary Title Report is acceptable; or (ii) to 
object to any easements, liens, encumbrances or other items, exceptions or 
requirements in the Preliminary Title Report (collectively, “Buyer’s Title 
Objections”), except for (A) any financing liens and tax liens, lis pendens, leases and 
parties in possession, if any, which shell be released and terminated at Seller’s cost 
at the Closing (the “Existing Liens”) and (B) matters (such as taxes and 
assessments not yet delinquent) which will be prorated between the parties at 
Closing. If Buyer shall not have notified Seller of Buyer‘s Title Objections within such 
time specified above, Buyer shall be deemed to have approved the condition of title to 
the Real Property as shown by the Preliminary Title Report and elected to proceed 
toward Closing and the entire Earnest Money Deposit shall be non-refundable to 
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. . .  .. . .. .: :. . . ,. . .. >.j . .  . .  . .  

Buyer except in the case of Seller default or as otherwise expressly provided to t 
contrary in this Agreement. 

Objections (if any) within which to advise Buyer, in writing, whether Seller 
to cure any or all of Buyer‘s Title Objections by Closing (“Seller‘s Title N 
Seller does not so notify Buyer within the time specified, Seller shall be d 
have delivered Seller‘s Title Notice to Buyer on the tenth ( IO*) day after 
Buyer’s Title Objections stating that Seller is unwilling to cure Buyer’s Title 
Objections. 

On or before the tenth (lo*) day after Buyer’s receipt (or deemed 
receipt) of Seller‘s Title Notice, if Seller shall not have agreed to cure or attempt to 
cure all of Buyer’s Title Objections, Buyer shall either (i) waive, in writing, the curing of 
such Buyer’s Title Objections as Seller shall have been unwilling to cure and proceed 
toward Closing; or ( i i )  elect to terminate this Agreement by giving written notice to 
Seller, in which event the Earnest Money Deposit (less the $5,000 previously 
released to Seller) shall be returned to Buyer and this Agreement shall terminate as 
provided in Section 2.5 hereof. Notwithstanding the foregoing, if Buyer fails to so 
provide such notice, Buyer shall be deemed to have elected to cancel this 
Agreement, in which event the Earnest Money Deposit (less the $5,000 previously 
released to Seller) shall be returned to Buyer and this Agreement shall terminate as 
provided in Section 2.5 hereof. If Seller shall elect to attempt to cure Buyer‘s Title 
Objections and should Seller thereafter fail to cure Buyer’s Title Objections by the 
Closing, Buyer shall either (A) waive, in writing, the curing of such Buyer’s Title 
Objections and proceed toward Closing; or (6) elect to terminate this Agreement by 
giving written notice to Seller, in which event the Earnest Money Deposit (less the 
$5,000 previously released to Seller) shall be returned to Buyer and this Agreement 
shall terminate as provided in Section 2.5 hereof. Notwithstanding the foregoing, if 
Buyer fails to so provide such notice, Buyer shall be deemed to have elected to 
cancel this Agreement, in which event the Earnest Money (less the $5,000 previously 
released to Seller) shall be returned to Buyer and this Agreement shall terminate as 
provided in Section 2.5 hereof. 

(b) Seller shall have ten (10) days after Seller‘s receipt of Buyer’s Titi 

(c) 

(d) If at any time prior to Closing, Title Insurer shall issue a supplemental 
title report which discloses additional matters {other than matters created by or with 
the written consent of Buyer or arising as a result of any work performed by or other 
activities of Buyer regarding the Real Property), the provisions set forth above in this 
Section 2.3.2 shall govern the review, objection and resolution obligations of the 
parties with respect to such additional matters; provided that Buyer shall have only 
ten (10) days to deliver any objection to Seller following Buyer’s receipt of such 
supplemental report and copies of any additional documents disclosed therein. If 
Buyer fails to deliver any objection, Buyer shall be deemed to have elected to 
proceed toward Closing and the Earnest Money Deposit shall be non-refundable to 
Buyer except in the case of Seller default or as otherwise expressly provided to the 
contrary in this Agreement. 

2.3.3 Condition of Title. Seller shall preserve title to the Property and at the time of 
closing shall deliver the Property in substantially as good condition with respect to title 
as of the date of the  Preliminary Title Report, except to remove an objectionable item. 
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2.4 lnwection of Business Assets.. 

2.4.1 lnvesticration Period. For a period of sixty (60) days from the Opening of / 
Escrow (the "Investigation Period"), Buyer shall have the right to satisfy itself 
aspects of the Business Assets are acceptable to Buyer, which right shall include the 
inspect the interior of the water tanks used by Seller in the operation of the Business. Selter 
acknowledges and agrees that such inspection of the water tanks will require that the water 
level in said tanks be drawn down during the Investigation Period, Buyer's oblig 
hereunder shall be conditioned upon Buyer's satisfaction with or waiver of such ma 
which satisfaction or waiver shall be in Buyer's sole and absolute discretion. If Buyer, at 
time on or before the expiration of the Investigation Period, gives written notice to Seller 
Escrow Agent that Buyer does not approve of the Business Assets, then the Escrow s 
terminated, the Earnest Money shall be returned to Buyer and this Agreement shall be 
terminated in accordance with the provisions of Section 2.5. Buyer's failure to notify Seller in 
writing prior to the expiration of the Investigation Period of Buyer's election to terminate this 
Agreement in accordance with the terms of this Section 2.4.1 shall be deemed Buyer's 
election to waive its right to cancel this Agreement pursuant to this Section 2.4.1 and 
proceed to Closing. 

2.4.2 Review of Documents. ,Seller shall, within ten (10) business days of the / 
Opening of Escrow, deliver to Buyer for review by Buyer, to the extent in existence and in 
Seller's possession or control, or reasonably obtainable by Seller, as of the date of this 
Agreement, all of the documents and information pertaining to the Business Assets and list 
on Exhibit "E" attached hereto (the "Due Diligence Materials"). 

2.4.3 Access. Seller shall (a) permit Buyer and its representatives, at Buyer's 
expense, reasonable access during normal business hours to all of Seller's assets, 
properties, contracts, documents, book, records, tax returns and reports, and other 
information pertinent to Buyer's due diligence investigation of the Business Assets and the 
Business, (b) provide Buyer and its representatives the opportunity to inspect and audit 
Seller's books and records and othem'se to make reasonable investigations of the Business 
Assets and the Business, and (c) furnish to Buyer and its representatives all reasonable 
information with respect to the Business Assets and the Business that Buyer may reasonably 
request. 

2.5 Termination. 

Upon any termination by either of the parties hereto as expressly allowed under this 
Agreement: (a) Buyer shall promptly return to Seiler any materials concerning the Business 
Assets previously delivered by Seller or Seller's representatives to Buyer; (b) any funds held 
by Escrow Agent shall be immediately delivered by Escrow Agent to the party entitled thereto 
as specified by this Agreement; and (c) the parties shall thereafter be relieved from further 
liability hereunder, except with respect to any obligations which expressly survive the 
termination of this Agreement. A copy of any notice of termination allowed under this 
Agreement shall also be sent to Escrow Agent by the party electing to terminate. 

2.6 Limitations. 

The purchase of the Assets pursuant hereto shall not constitute a purchase of Seller by 
Buyer nor render Buyer a successor in interest to Seller. This Agreement is limited tu the 
purchase and sale of the Business Assets only and Buyer is not assuming any liabilities of 
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ny time prior to their: 

Section 3. Purchase Price. 

3.1 

Buyer agrees to pay the total Purchase Price for Seller‘s interest in the Business 
Assets, the sum of SEVEN HUNDRED SEVENTY-ONE THOUSAND AND NOll00 
DOLLARS ($771,000.00) payable as follows: 

3.1.1 Earnest Money. $27,500 in cash, payable by Buyer’s warrant, which shall 
constitute the “Earnest Money,” shall be deposited by Buyer in Escrow with the 
Escrow Agent by 500 p.m., Phoenix time, within three (3) days of the Opening of 
Escrow. 

./ 

3.1.2 Cash at Closinq. The balance of the Purchase Price, approximatefy 
$743,500.00 plus or minus prorations and other adjustments as provided in this 
Agreement, if any, shall be due at Closing and shall be paid by Buyer’s warrant to 
Escrow Agent, for and on behalf of Seller, by 1:OO p.m. Phoenix time, on the Closing 
Date. 

1826869.4 

3.1.3 Disoosition of Earnest Money. The Earnest Money shall be deposited with 
Escrow Agent. The Earnest Money, including all interest earned thereon, if any, shall 
be applied {and Buyer shall receive a credit in the amount of the Earnest Money) 
toward the cash payment of the Purchase Price upon the Closing of this transaction. 

3.1.4 Release of Earnest Monev to Seller. Installments of the Earnest Money shall 
become non-refundable to Buyer, except in the event of Seller’s default hereunder or 
except as otherwise expressly provided in this Agreement, and shall be released to 
Seller, as follows: 

(a) 

(b) 

$5.000.00 of the Earnest Money shall, immediately upon deposit by i /  
Buyer, be released to Seller. 

AR additional $5,000.00 of the Earnest money shall be released to d 
Seller upon Seller’s execution and delivery to Buyer of the Option Agreement (as 
defined below). 

(c) An additional $5,000.00 of the  Earnest Money shall be reIeased to 
Seller upon completion of a meeting, as evidenced by a certificate from Buyer 
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ompletion of said meeting, attended by Seller, Buyer and the 
tatives of the Arizona State Land Department (“SLD”) 
y discussing modifications to the existing restiictions in 

ng the Option Property (as defined below) so as to permit the use 
rty by Buyer for general municipal purposes. 

n additional $7,500 of the Earnest Money shall be released to Seller 
an application with the ACC, in form and content reasonably 

Buyer, for the approval of the sale of Seller’s Business Assets to Buyer. 
t shall have no obligation to release the portion of the Earnest Money 

referenced in this subparagraph (d) until it shall have received written notice from 
Seller h a s  complied with the necessary condition precedent to such 

(e) The final $5,000 of the Earnest Money shall be released to Seller upon 
the expiration of the Investigation Period, unless Buyer shall have previously 
exercised its right to terminate this Agreement in accordance with the provisions of 
Section 2.4.1 hereof. 

3.2 Allocation. 

Pursuant to Section 1060 of the Internal Revenue Code, the consideration for the Business 
Assets shall be  allocated in accordance with the form of Exhibit “F“. 

Section 4. Requlatorv Contingency. 

4.1 Continqencies. 

Buyer’s obligations under this Agreement are contingent upon Seller obtaining (a) all 
necessary approvals from the ACC for the sale of Seller’s Business Assets and (b) if 
required, any necessary approvals from Maricopa County for the transfer of ownership of the 
Business Assets from Seller to Buyer (collectively, the “Regulatory Approvals”). CIosing 
under this Agreement shall not occur until such Regulatory Approvals have been obtained 
and placed in Escrow. Seller shall assume all risks and liabilities associated with compliance 
with the regulatory authority of the ACC regarding this Agreement. Seller shall faithfully and 
diligently prosecute an application before the ACC requesting ACC Approval including, if 
Buyer so elects in its sole discretion, the extinguishment of Seller‘s Certificates of 
Convenience and Necessity as provided in this Agreement. Buyer shall reasonably 
cooperate with Seller in the prosecution of that application, including but not limited to filing a 
position statement with the ACC in support of the application and expressing support for the 
ACC Approval at any hearings on the application held under ACC jurisdiction by an 
administrative law judge, hearing officer or the Commission. Buyer shall not be required to 
take any action that Buyer believes may have the effect of subjecting Buyer to utility 
regulation by the ACC or may broaden the limited authority of the ACC beyond that of the 
ACC Approval. 

Section 5. Covenants, Representations and Warranties Bv Seller and Buver. 

5.1 Seller’s Representations. 
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Except as otherwise set forth in this Agreement, and in addition to all other covenants, 
warranties and representations of Seller herein, Seller hereby represents and warrants to 
Buyer the following: 

5.1.1 Authority. Seller has full power and authority to own and operate the Business 
Assets and to conduct the Business. Seller has full power and authority and, as to 
the individual executing this Agreement on behalf of Seller, capacity to make, 
execute, deliver and perform this Agreement. The execution, delivery and 
performance of this Agreement by Seller has been duly authorized by all necessary 
corporate action on Seller’s part, This Agreement is a legal, valid and binding 
obligation of Seller and is enforceable against Seller in accordance with its terms. 

5.1.2 Title. Seller has good and marketable title to the Business Assets free and 
clear of any Liens and, upon the Closing, Buyer shall have and receive good and 
marketable title to the Business Assets free and clear of any Liens. 

5.1.3. No Other Sale. Seller has not entered into, and there is not existing as of the 
date of this Agreement, any other agreement, written or oral, under which Seller is 
obligated to sell the Business Assets or any portion thereof to any third party. 

5.1.4 Liabilities. Seller has no actual knowledge of any judgments, liens, actions or 
proceedings pending against Seller or the Business Assets which would adversely 
affect this transaction or the title which Buyer will receive, other than as set forth in 
the Preliminary Title Report. 

5.1 -5 Liens. No judgments, liens, security interests or other monetary obligations 
against the Business Assets will be outstanding at the time of Closing, except 
Permitted Encumbrances and current real estate taxes which are not yet due and 
payable. 

5.1.6 Labor, Materials. All bills and invoices for labor and materials furnished to or 
on behalf of the Business Assets which have been incurred by Seller prior to the time 
of conveyance and transfer to Buyer, if any, will be paid by Seller and acknowledged 
in writing as paid by the laborer or supplier, as the case may be. 

5.1.7 Compliance. To the best of Seller’s knowledge, the operation of the Business 
and the use of the Business Assets and the Real Property have been and are being 
conducted in accordance with all applicable laws, ordinances, rules and regulations of 
all Authorities having jurisdiction. Seller has not received notice that any Authority 
presently claims Seller’s conduct or operation of the Business, use or ownership of 
the Business Assets, or use of the Real Property, to be in violation of any law, 
ordinance, rule, regulation or order of any Authority, and Seller does not know of any 
circumstance that might give rise to such a claim by any Authority and to the best of 
Seller’s knowledge no such violation exists. 

5.1.8 Proceedinas. There are no actions, suits or proceedings pending or, to the 
best of Seller’s knowledge, threatened against Seller, at law or in equity, before or by 
any court, arbitrator or Authority that, individually or in the aggregate, would have a 
material adverse effect upon the Business or the Business Assets if conducted and 
used in the manner heretofore conducted and used, or would adversely affect the 
validity of this Agreement or its enforceability against Seller, the consummation by 
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Seller of the transactions contemplated hereby, or the compliance with the terms 
hereof by Seller. Seller is not a party to or bound by any agreement or any judgment, 
order, writ, injunction or decree of any court or Authority that prevents or restricts 
Seller from performing this Agreement. 

5.1.9 Taxes. All sales or transaction privilege taxes, personal and real property 
taxes, payroll (including, Medicare and FUTA) and withholding taxes (including 
federal and state withholding), and income taxes that are required to be paid by Seller 
as shown on tax returns filed by Seller prior to the date of this Agreement, or as 
SubSeqUeRtly assessed by the taxing Authority, with respect to the Business Assets 
or the operation of the Business, have been paid, other than current property taxes 
that are not yet delinquent. All such sales, income, property, payroll and withholding 
tax returns of Seller, required to be filed prior to the date of this Agreement, have 
been filed. No agreements made by Seller for the extension of time for the 
assessment of any such taxes is now in force. 

5.1.10 Eauioment. All machinery, equipment and other operable tangible personal 
property included in the Equipment is clean and in good working condition, and Seller 
shall maintain, until the Closing Date, the Equipment in a clean and good working 
condition, 

5.1 .I 1 No Violations. The execution and delivery of  this Agreement do not, and the 
consummation of the transactions contempla ted by this Agreement by Seller and the 
compliance with the terms, conditions and provisions of this Agreement by Seller will 
not: (a) contravene any provision of the articles of incorporation or bylaws of Seller; 
(b) either ( i )  result in a breach or constitute a default (or an event that might, with the 
passage of time or the giving of notice, or both, constitute a default) under, or (ii) 
result in or permit the termination or amendment of any provision of, or (iii) result in or 
permit the acceleration of the maturity or cancellation of performance of any 
obligation under, or (iv) result in the creation or imposition of any Lien upon, any of 
the Business Assets or give to any person any interest or rights under any indenture, 
mortgage, loan or credit agreement, license, contract or other agreement or 
commitment to which Seller is a party or hy which Seller or the Business Assets or 
the Business is bound or affected, or any judgment or order of any court or Authority 
or any applicable law, rule or regulation. 

5.1.1 2. No Bankruotcv. Seller has not (a) made a general assignment for the benefit 
of creditors, (b) filed any voluntary petition or suffered the filing of an involuntary 
petition by Seller's creditors, (c) suffered the appointment of a receiver to take all, or 
substantially all, of Seller's assets, (d) suffered the attachment or other judicial 
seizure of all, or substantially all, of Seller's assets, or (e) admitted in writing its 
inability to pay its debts as they fall due, and no such action is threatened or 
contemplated. 

5.1 .I 3 Best Actual Knowledae. All information prepared by Seller and provided or to 
be provided by Seller to Buyer and all representations by Seller are accurate to the 
best of Seller's actual knowledge without Seller having made any specific 
investigation thereof; as to all other information provided or to be provided by Seller to 
Buyer, Seller knows of no inaccuracies, 
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5.1.14 Reaulations. To the best of Seller’s actual knowledge, there are current 
violations of any applicable zoning regulation or ordinance or other law, 
ordinance, rule, regulation or requirement, or of any covenant, condition or restrictio 
affecting or relating to the use or occupancy of the Property from any government 
agency having jurisdiction over the Business Assets or from any other person entitled 
to enforce the same. 

5.1 . I5  Permits. Seller has all permits, licenses, authorization and approvals require 
by law or any governmental agency to conduct the Business. 

5.1.16 Condemnation. To the best of Seller‘s knowledge, there are no pending 
threatened condemnation or eminent domain proceedings which would affect t 
Business Assets. 
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5.1.17 Disclosure. None of the representations or warranties made by Seller in this 
Agreement, nor any document, statement, certificate. schedule or other informatioh 
furnished or to be furnished to Buyer pursuant to this Agreement or in connection with. 
the transaction contemplated hereunder contains, or will as of the Closing Date 
contain, any untrue statement or a material fact, or omits, or will as of the Closing 
Date omit, to state a material fact necessary to make the statements of facts 
contained therein not misleading. 

5.1.18 Creditors. As of the closing except as set forth in Section 12, all bills and 
invoices for goods and services related to or which are a part of the Business Assets, 
if any, shall be paid; all Creditors shall be paid; all employees (if any) and salaries, 

. 

wages, bonuses, vacatlon pay and benefits accrued up to the date of Closing shall be 
paid; all withhotdings, payroll taxes, unemployment insurance, worker’s compensation . 
benefits, and all other similar payments shall be paid current to the date of Closing: 
and no claims by Creditors shall exist which may encumber the Business Assets. 

5.1.19 Orqanization. Seller has been duly formed and presently exists as an Arizona 
corporation, and has the full right and authority to enter into this Agreement, to 
consummate the sale conternplated herein and to observe and perform all of its 
covenants and obligations hereunder. The person executing this Agreement and any 
other document required hereby has full authority to act on behalf of and to bind the 
Seller in and to the obligations imposed on it by this Agreement. Seller shall furnish 
to Buyer such documentation fo evidence such authority as Buyer may reasonably 
request. 

5.1.20 Environmental Matters. Seller has used the Business Assets and the Real 
Property only for the conduct of the Business. 

There is not now on or under the Real Property, including the soil, 
drywells, wells, sumps, surface water and groundwater, any Hazardous Materials, 
and Seller is not aware of any Hazardous Materials on or under the Real Property; 
there are no underground storage tanks, underground gasoline or diesel tanks, or 
underground vessels located on the Real Property. 

(a) 

(b) Neither Seller nor the Real Property has been or currently is subject to 
any judicial or administrative proceedings, or civil or criminal complaint alleging a 
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violation of any federal, state or local governmental health and safety statute or 
regulation. 

(c) Neither Seller nor the Real Property has been or currently is subject to 
any federal, state or local investigation evaluating whether any remedial action is 
needed to respond to the release of Hazardous Materials. 

There are no conditions on the Real Property that may give rise to any 
claim by a regulatory agency or a third party for violation of any federal, state or local 
environmental or health and safety statute or regulation. 

Seller has not generated, used, treated, transported to or from, stored 
or disposed of Hazardous Materials on, under or about the Real Property, and there 
is nothing that may prevent or interfere with the continued use of the Real Property or 
the continued operation of the Business in full compliance with all applicable 
environmental laws. 

(d) 

(e) 

(f) The term "Hazardous Materials" includes any material or substance 
defined or treated in any environmental law as posing potential risk to persons, 
property, public health, safety, welfare or the environment and all waste, materials 
and substances that could lead to any liability, costs, damages andlor penalties under 
any environmental law or permit, including, without limitation, "solid waste," 
"hazardous substances." "hazardous air pollutant," 'asbestos," "pollutant," 
"contaminant," "hazardous material," "hazardous waste," "toxic chemical," "petroleum 
or  petroleum products," "toxic," "hazardous chemical," "extremely hazardous 
substance," "pesticide," or "chemical substance" as those terms are now or hereafter 
defined, deemed, determined, classified or regulated by any federal, state or local 
law, regulation, ordinance, policy or directive dealing with health, safety or the 
environment. 

The "actual knowledge" of Seller, as used in this Section 5.1, means the actual, 
present knowledge of Abraham Harris, Ill as of the date of this Agreement. As to any 
of the representations or warranties in this Section 5.1 that are based on Seller's 
knowledge, if, after the date of this Agreement and prior to the Closing, Seller obtains 
actual knowledge (as defined in the first sentence of this paragraph) that any of such 
representations or warranties have become incorrect or inaccurate in any material 
respect, then Seller shall give notice thereof to Buyer by 500 p.m., Phoenix time, on 
the date that is three (3) business days immediately following the date on which 
Seller obtains knowledge of such incorrectness or inaccuracy. Upon giving such 
notice, Seller's representations and warranties in this Section 5.1 shall be deemed 
modified to the extent described in the notice. Notwithstanding the foregoing, if Seller 
gives Buyer notice under this paragraph of the modification of any of Seller's 
representations or warranties, Buyer shall have until 5:OO p.m., Phoenix time, on the 
date that is seven (7) business days immediately following the date on which Buyer 
receives Seller's notice to give Seller notice of Buyer's objection to such modifications 
if Buyer reasonably determines that the new facts or conditions disclosed by such 
modifications reasonably could have a negative impact on Buyer's proposed 
development or use of the Business Assets. If Buyer delivers the objection notice 
within the time provided, Buyer and Seller shall proceed to negotiate in good faith to 
resolve such objections; however, Seller shall have no obligation to pay any monies 
or incur any liabilities or obligations to accomplish such resolution. If  Buyer's 
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objections are not resolved by the earlier of: (a) 5:OO p.m., Phoenix time, on that da 
that is ten ( I O )  days immediately following the date on which Seller receives no 
Buyer’s objections; or (b) 1200 noon, Phoenix time, on the Closing Date 
“Resohttion Deadline”), then Buyer shall either: (i) terminate this Agreeme 
giving written notice of such termination to Seller and Escrow Agent by the Reso 
Deadline and Escrow Agent andlor Seller. as applicable, shall immediately return the 
Earnest Money to Buyer; or (ii) waive such objections and proceed with Closing. If 
Buyer does not give notice of termination by the Resolution Deadline, Buyer shall be 
deemed to have waived its right to terminate this Agreement pursuant to this 
paragraph. 

Notwithstanding anything to the contrary contained in this Agreement, it is understood 
and agreed that all representations and warranties of Seller set forth in this 
Agreement shall survive the Closing of this Agreement. 

5.2 Buver‘s Representations. 

Buyer hereby represents to Seller as follows: 

5.2.1 Authoritv. Buyer has been duly formed and presently exists as a municipal 
corporation under the laws of the state of Arizona, and the entering into of this 
Agreement and the performance of Buyer‘s obligations hereunder have been duly 
authorized by all proper and necessary actions, and do not violate any applicable 
governmental statute, rule, regulation, ordinance, contract or other restriction. The 
person executing this Agreement and any other documents required hereby has full 
authority to act on behalf of and to bind the Buyer in and to the obtigations imposed 
on it by this Agreement. 

5.2.2 Bindina Aareement. This Agreement and all documents required to be 
executed by Buyer are and shall be valid, legally binding obligations of Buyer, 
enforceable against Buyer in accordance with their terms. 

5.3 Joint Representations and Warranties. 

Seller and Buyer represent and warrant to each to the other that they have not dealt with any 
real estate broker or agent in connection with the purchase and sale transaction that is the 
subject matter of this Agreement, and each party agrees to indemnify, defend and hold 
harmless the other from and on account of any claims, demands, costs and expenses 
including, but not limited to, reasonable attorneys’ fees, that may be asserted against, 
suffered or incurred by the indemnitee on account of the default by the indemnitor under this 
Section 5.3. Seller’s and Buyer’s representations and warranties set forth in this Section 5.3 
shall survive the termination of this Agreement. 

5.4 Covenants of Seller. 

5.4.1 Conduct of Business. From and after the execution of this Agreement by the 
parties and until Closing, Seller shall preserve its business organization intact. 
Except as otherwise permitted by this Agreement or approved in advance by Buyer in 
writing, until the Closing: 
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(a) The Business shall be conducted only in the ordinary course an 
consistent with past practice, which without limitation sha[l include compliance with 
applicable laws, regulations and administrative orders of all Authorities 
noncompliance with which could, individually or in the aggregate, have a mat 
adverse effect on the Business; 

(b) Seller shall maintain in full force all insurance policies, fidelity bonds 
and performance bonds currently in force and shall pay when due all premiums for all 
such policies and bonds; 

(c) Seller shall not engage in any activities or transactions that are outside 
the ordinary course of the Business or inconsistent with past practice that, individually 
or in h e  aggregate, would have a material adverse effect on the Business; and 

(d) Seller shall not make any commitments or take any actions that would 
or might cause any of Seller's representations and warranties in this Agreement to be 
untrue, inaccurate or incomplete. 

(e) Seller shall pay and discharge when due all liabilities and obligations of 
Seller relating to the Business Assets and the Business through the Closing Date. 

(f) Seller shall perform all of its obligations under contracts relating to the 
Business Assets or the Business. 

(9) Seller shall not enter into any contract or commitment, incur any 
liability, absolute or contingent, waive any right or enter into any other transaction that 
could materially and adversely affect the Business Assets or the conduct of the 
Business. 

(h) 
Business Assets. 

Seller shall not mortgage, pledge, hypothecate or encumber any of the 

5.4.2 Seller's Taxes. Seller shall pay before delinquent all the following taxes of 
Seller and the Business, to the extent applicable: (a) income taxes; (b) transaction 
privilege or sales taxes and use taxes; (c) payroll taxes (including, without limitation, 
federal and state withholding, FICA, Medicare and FUTA); (d) income taxes due on 
the sale by Seller and the purchase by Buyer of the Business Assets; and (e) transfer 
taxes, filing fees, transfer fees, lien release fees, set-up and termination fees and 
collection service fees if any. Seller shall obtain and deliver to Buyer, as soon as 
reasonably practicable, a certificate of good standing from the Arizona Department of 
Revenue to the Seller to the effect that Seller has filed its income, withholding or 
payroll, and transaction privilege tax returns on a current basis and that Seller has no 
outstanding liabilities thereunder, such certificate to be dated as close to the Closing 
Date as is practicable. 

Section 6. indemnification. 

6.d Seller. 

Seller shall indemnify, defend and hold Buyer harmless against and in respect of: 
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6.1.1 All liabilities and obligations of, or claims against the Business Assets not 
expressly assumed by the Buyer herein; 

6.1.2 Any damage or deficiency prior to Closing resulting from any 
misrepresentation, breach of warranty or nonfulfillment of any agreement on the part 
of the Seller hereunder or from any misrepresentation in or omission from any 
cedificate or other instrument furnished or to be furnished to the Buyer under this 
Agreement; and 

6.1.3 All actions, suits, proceedings, demands, claims, assessments, judgments, 
costs and expenses incident to any of the foregoing or any obligations or liabilities of 
Seller in connection with the Business Assets transferred hereunder arising out of the 
Business prior to the date of Closing. 

Buyer shall promptly notify Seller in writing of any claim. act or notice which could 
give rise to a claim of indemnification under this Agreement. If Seller desires to 
contest the claim, it shall do so at its sole cost and expense without reimbursement 
from Buyer and shall keep Buyer advised as to the status of the defense as 
reasonably required by Buyer. If Seller shall fail to successfully contest a claim as 
provided for above: pay a claim or final judgment rendered against it; or remove any 
lien or attachment within ten (10) days affer imposition, then Buyer may, but shall not 
be obligated to, pay any such claim, judgment or lien. In the event of such payment 
by Buyer, Buyer shall be entitled to an offset in the amount so paid by Buyer, plus 
costs, actual attorneys’ fees and costs, and interest at the legal rate in connection 
therewith. In the event Buyer claims any such offset hereunder, Buyer shall so notify 
Seller in writing. Any amount due Buyer not paid by such offset shall be immediately 
due and payable by Seller. The provisions of this Section 6.1 shall survive Closing. 

6.2 Buver. 

To the extent permitted by law, Buyer shall indemnify, defend and hold Seller harmless 
against and in respect of: 

6.2.1 Any costs, expenses, damages or deficiencies resulting from any 
misrepresentation, breach of warranty or nonfulfillment of any agreement on the part 
of Buyer hereunder or from any misrepresentation in or omission from any certificate 
or other instrument furnished or to be furnished to Seller by Buyer under this 
Agreement: 

Seller shall promptly notify Buyer in writing of any claim, act or notice which could 
give rise to a claim of indemnification under this Agreement. Seller shall not settle, 
pay or confess judgment with regard to such claim if Seller receives from Buyer within 
fifteen (15) days after the aforesaid notice of such claim a statement in writing by 
Buyer that Buyer will diligently defend the claim. If Buyer desires to contest the claim, 
it shall do so at its sole cost and expense without reimbursement from Seller and shall 
keep Seller advised as to the status of the defense as reasonably required by Seller. 
If Buyer shall fail to successfully contest a cfaim as provided for above; pay a claim or 
final judgment rendered against it; or remove any lien or attachment within ten ( I O )  
days after imposition, then Seller may, but shall not be obligated to, pay any such 
claim, judgment or lien. In the event of such payment by Seller, the amount of such 
payment plus costs, and actual attorneys’ fees together with interest thereon at the 
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legal rate per annum shall be paid by Buyer to Seller within thirty (30) days. The 
provisions of this Section 6.2 shall survive Closing. 

Section 7. Tax Claims 

7.1 Determination 

The parties shall jointly determine whether there exist any Tax Claims upon the execution of 
this Agreement or as soon thereafter as is practicable. If any such claims exist, Setler shall 
take all steps necessary to effect removal and/or satisfaction of any such claims, whether by 
assertion, levy, lien and administrative or judicial action, prior to the Closing Date. Filing of 
an unconditional Disclaimer of Interest by the taxing jurisdiction will satisfy the requirements 
of this Section 7.1 as to Tax Claims by the referenced taxing jurisdictions. In the event that 
Seller does not effect removal and/or satisfaction of one or more Tax Claims prior to the 
Closing Date, Buyer is authorized to withhold from the Purchase Price an amount that Buyer 
determines in good faith is reasonably necessary and prudent to ensure that all outstanding 
Tax Claims can be satisfied in full. 

7.2 Indemnification for Tax Claims. 

Seller shall hold Buyer harmless against all assertions, liens or attempts to collect on Tax 
Claims against Buyer or the Business Assets and all revenues Buyer receives from operating 
the Subject Water Facilities, and shalt reimburse Buyer for its reasonable attorneys’ fees, 
costs and expenses, as well as damages and losses proven by Buyer, as a result of all Tax 
Claims. The provisions of this Section 7.2 shall survive the Closing 

Section 8. Conditions Precedent. 

8.1 Buyer‘s Conditions Precedent. 

The following are conditions precedent to the obligations of Buyer under this Agreement. If 
any of the conditions are not satisfied or expressty waived by Buyer in its sole discretion 
within the time provided in this Agreement, Buyer may terminate this Agreement and receive 
the return of aft Earnest Money, in which event Buyer and Seller shall have no further duties, 
liabilities or obligations under this Agreement except those that expressly survive termination 
of this Agreement. In addition to the foregoing, Buyer may conditionally waive the conditions 
precedent set forth in this Section 8.1 by delivery of written notice to Seller: 

8.1.1 On or before the expiration of the Investigation Period, Buyer shall have 
approved of all matters which Buyer is entitled to inspect, review or approve pursuant 
to Sections 2.3 and 2.4 of this Agreement. 

8.1.2 Seller’s warranties, representations and covenants contained in this 
Agreement are true and correct as of the Closing Date in all material respects, and 
Seller shall have performed each covenant and obligation of Seller set forth in this 
Agreement. 

8.1.3 Seller shall have provided to Buyer copies of its company resolutions 
providing that Seller is authorized to sell the Business Assets to Buyer in accordance 
with the terms of this Agreement (as amended, if applicable) and to enter into, 
executive, deliver and perform this Agreement and that Abraham Harris, I l l  is 
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authorized on behalf of Seller to execute and deliver all documents relating thereto 
(the “Seller Resolutions”). 

8.1.4 Seller‘s legal counsel shall have provided to Buyer a legal opinion (“Seller’s 
Legal Opinion”). in form and content reasonably acceptable to Buyer, opining that (i) 
Seller has the requisite corporate power and authority to self the Business Assets to 
Buyer and (ii) the execution, delivery and performance of the Agreement have been 
duly authorized by all requisite corporate action on the part of Seller. 

8.1.4 The physical condition of the Equipment shali be in a clean and good working 
condition on the Closing Date. 

8.1.5 All Regulatory Approvals have been obtained. 

8.1.6 To the best of Seller’s knowledge, no statute, rule or regulation of any court or 
Authority shall be in effect that restrains or prohibits the transactions contemplated by 
this Agreement or that would adversely affect the ownership and operation of the 
Business Assets in the manner in which the Business Assets have been owned and 
operated by Seller. There shall not be pending or threatened any litigation, suit, 
action or proceeding by any party that (i) would adversely affect the ownership or 
operation of the Business Assets as owned and operated by Seffer; (ii) seeks to 
restrain or prohibit the transactions contemplated by this Agreement; (iii) challenges 
the legality or validity of the transactions contemplated by this Agreement; or (iv) 
seeks damages from Buyer as a result of the transactions contemplated by this 
Agreement. 

8.1.7 Seller have provided either (a) evidence reasonably satisfactory to Buyer that 
easements for waterlines exist in the locations shown on the attached Exhibit “F” or 
(b) easements for water lines in said locations, executed and acknowledged by the 
owners of the properties to be subjected to said easements, in form and content 
reasonably acceptable to Buyer. 

8.1.8 The parties shall each have executed that certain Real Estate Purchase 
Option Agreement (the ”Option Agreement”), in such form as shall have been 
reasonably agreed upon by the parties, granting to Buyer the option to purchase from 
Seller that certain real property located in Maricopa County, Arizona, and legally 
described in Exhibit “G“ attached hereto (the “Option Property”), said option to 
extend for a period of ten (10) years from the date of the Option Agreement and to 
permit Buyer to purchase the Option Property for a purchase price equal to the 
appraised value of the land at the time the option to purchase the Option Property is 
exercised. 

8.2 Seller‘s Conditions Precedent. ‘. 

The following are conditions precedent to the obligations of Seller under this Agreement. If 
any of the conditions are not satisfied or expressly waived by Seller in its sole discretion 
within the time provided in this Agreement, Seller may terminate this Agreement and all 
Earnest Money shall be returned to Buyer (unless the failure of a condition is the result of 
Buyer’s breach of this Agreement, in which case the provisions of Section 16.2 below shall 
apply), and Buyer and Seller shall have no further duties, liabilities or obligations under this 
Agreement except those that expressly survive termination o f  this Agreement. In addition to 
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the foregoing, Seller may conditionally waive the conditions precedent set forth in this 
Section 8.2 by delivery of written notice to Buyer: 

8.2.1 Buyer's warranties, representations and covenants contained in this 
Agreement are true and correct as of the Closing Date in all material respects. 

8.2.2 Buyer shall have performed each covenant and obligation of Buyer set forth in 
this Agreement, including, without limitation, the timely delivery of the Purchase Price. 

8.2.3 Each party has executed the Option Agreement. 

8.2.4 All Regulatory Approvals have been obtained. 

8.2.5 No statute, rule or regulation or order of any court or Authority shall be In 
effect that restrains or prohibits the transactions contemplated by this Agreement. 

8.3 Coooeration. 

Buyer and Seller shalt reasonably cooperate in connection with the satisfaction of the closing 
conditions, including, without limitation, executing any necessary applications or other 
required documents. 

Section 9. Escrow Aoent. 

9.1 Closina Asent. 

The Escrow Agent shall serve as the Closing agent for this transaction. 

9.2 Delivery of Transfer Instruments. 

The Transfer Instruments and any other documents required by this Agreement or applicable 
laws shall be placed by the parties into escrow with the Escrow Agent and shall be delivered 
to the appropriate party upon Closing. 

9.3 Other. 

The Escrow Agent agrees to do all things reasonably required by the terms of this 
Agreement to close this transaction. 

~ ~ _ _ ~  ~ _ _ ~  ~~ 
~~ ~~ ~~ _ _ ~ ~  -~ ~ ~~ - ~~ 

Section 9. Closina Date. 

The Closing of this sale shall take place on or before [given timeline for 
ACC approval, this date will probably need to be early in 2013). In the event the parties wish to. 
extend the Closing Date, they may do so provided a written instrument is executed by the parties 
and delivered to the Escrow Agent setting a new date for Closing. The new CIosing date shall also 
be the new date for proration. 

Section 10. Closins Documents. 

10.1 Seller's Deposits. 

Prior to Closing, Seller shall deposit in escrow for delivery to Buyer, the following: 
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10.1 .I The Transfer Instruments required by this Agreement. 

10.1.2 Any other documents or instruments required by this Agreement. 

10.1.3. Any other instruments necessary to or reasonably required by Buyer to 
effectuate the  transaction contemplated herein. 

10.2 Buvefs DeDosits. 

Prior to Closing, Buyer shall deposit in escrow for delivery to Seller the following: 

10.21 All sums required of Buyer to close this transaction. 

10.2.2 Such Transfer Instruments as are required of Buyer. 

10.2.3 Any other instruments necessary to or reasonably required by Seller to 
effectuate the transaction contemplated herein. 

Section 1 I. Costs. 

Costs of Closing and/or expenses connected with the transfer of the Business Assets and 
the sale thereof shall be divided between Buyer and Seller, and paid through escrow, as follows: 

1 1.1 Attomevs’ Fees. 

Each party shall pay its own attorneys’ fees and costs. 

1 1.2 Escrow Fees. 

The escrow fee and all filing and recording fees shall be divided equally between Buyer and 
Seller, to the extent that such recording fees or filing fees are for the Transfer Instruments. If 
any recording fees or filing fees are necessary as a result of recordings required to clear title, 
they shall be paid by Seller. 

1 1.3 Title Insurance. 

The premium for the standard title insurance policies required to be provided by this 
Agreement shall be paid by Seller. Buyer shall pay the difference between the standard 
premium and an extended premium, if any. 

Section 12. Prorations. 

All of the following in 12.1 and 12.2 shall be prorated as of 12:Ol a.m. on the Date of Closing. 

12.1 Taxes. 

All current real estate taxes against the Real Property. Any delinquent taxes, penalties and 
interest thereon for the Real Property shall be paid by Seller on or before Closing. 

12.2 Assessments. 
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All current assessments, both principal and interest, against the Real Property. 
delinquent amounts shall be paid by Seller on or before Closing. 

Any 

12.3 Other. 

12.3.1 Insurance shall be canceled by Seller as  of Closing. 

12.3.2 Telephone bills and listings shall be prorated. 

12.3.3 Utility service shall be transferred by Seller to Buyer as of Closing. 

12.3.4 Utility deposits, if any, shall be returned to Seller, and Buyer shall make its 
own utility deposit arrangements. 

12.3.5 Maintenance contracts for services, supplies or Equipment as approved by 
Buyer in writing, shall be prorated as of Closing. 

12.3.6 Leases for Equipment (including vehicles if any) shall be prorated as of 
Closing. 

12.3.7 Personal property tax shall be prorated as of Closing. 

12.3.8 Billing and collections shall be prorated in accordance with Section 19. 

Section 13. Risk of Loss. 

13.1 Prior to Closing. 

The risk of loss for damage by fire or other casualty, or the  taking by eminent domain, until 
Closing, shall be assumed by and shall be the responsibility of Seller. Upon the happening 
of any  material loss and within ten ( I O )  business days after notification thereof, Buyer may 
elect in writing to terminate this Agreement or close the sale. If any election to terminate the 
Agreement is made, the Earnest Money shall be returned to Buyer and this Agreement shall 
thereupon become null and void. In the alternative, if an election to proceed with Closing is 
made by Buyer, any insurance proceeds andlor condemnation award- in connection with the 
loss shall be assigned to Buyer, but there shall be no adjustment to the Purchase Price. 

13.2 After Closinq. 

The risk of loss or damage by fire or other casualty, or the taking by eminent domain, shall 
be assumed by Buyer after the Closing date. 

Section 14. Insurance. 

Buyer shall place its own insurance coverage on the property and Seller shall terminate any 
insurance coverage it may have as  of Closing. Escrow Agent shall not be responsible for monitoring 
this change. 

Section 15. Assisnment of Aqreement. 

The rights of any party under this Agreement are not assignable without the prior written 
consent of the other party, which may only be withheld with cause. 
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Section 16. Default. 

16.1 Default bv Seller. If Seller breaches or is in default under any of its obligations 
hereunder, and provided that Buyer is not then in breach or default of its obligations 
hereunder, then Buyer, at Buyer’s option, shall be entitled to (i) seek specific performance of 
Seller’s obligations hereunder; (ii) terminate this Agreement by written notice to Seller and 
Escrow Agent, in which event the Earnest Money, any accrued interest thereon and all other 
sums previously deposited by Buyer with Escrow Agent or which were paid to Seller on 
account of this Agreement shall be returned to Buyer, and Buyer may pursue any claim for its 
actual damages not to exceed $50,000.00 plus attorneys’ fees and costs as provided by law; 
or (iii) waive such breach and proceed to Closing. Notwithstanding any such termination, 
Buyer shall have the continuing right to enforce any surviving obligations provided for in this 
Agreement. 

16.2 Default bv Buyer. If Buyer breaches or is in default under any of its obligations 
hereunder, and provided that Seller is not then in breach or default hereunder, Seller as its 
sole remedy for Buyer’s breach shall be entitled to terminate this Agreement by written notice 
to Buyer and Escrow Agent, in which event Seller shall be entitled to receive (or retain i f  
Seller has already received) the Earnest Money as liquidated damages for Buyer‘s breach, 
and this Agreement shall terminate. Payment to Seller of the Earnest Money shall terminate 
all of Sellers’ rights and remedies at law or in equity against Buyer with respect to this 
transaction for Buyer‘s breach of this Agreement. The parties hereby agree that the amount 
of the Earnest Money shall be and constitutes liquidated damages for Buyer’s breach of this 
Agreement, Buyer and Seller acknowfedging and agreeing that it is difficult or impossible to 
determine the actual damages Seller would suffer from Buyer’s default under this Agreement 
and that the agreed upon liquidated damages are not punitive or penalties and are just, fair, 
and reasonable. Notwithstanding any such termination for Buyer‘s failure to close this 
transaction, Seller shall have the continuing right to enforce any surviving obligations 
provided for in this Agreement. 

16.3 Notice and Cure. Notwithstanding anything in this Agreement to the contrary, no 
party shall ever be in default hereunder unless such breaching party first receives written 
notice of default from the non-defaulting party hereunder, stating with specificity the 
purported default or events of default, and thereafter the defaulting party fails to cure such 
default to the reasonable satisfaction of the nondefaulting party within ten (IO) business 
days of the defaulting party’s receipt of such written notice of default. 

Section 17. Customer Deposits. 

17.1 Seller’s Responsibility. 

17.1.1 Seller shall retain all customer deposits and meter deposits and Buyer shall 
not receive any credit against the Purchase Price therefor. 

17.1.2 Seller shall be responsible for refunding all customer deposits and meter 
deposits, and shall do so in accordance with any requirements established by the 
ACC. Seller shall be entitled to offset customer deposits and meter deposits against 
amounts due from customers, in accordance with any requirements established by 
the ACC. Seller shall refund the remaining balance of customer deposits and meter 
deposits as a credit to the final month’s water service billing rendered by Seller, and 
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shall provide documentation of same to Buyer and to the Arizona Corporation 
Commission. 

Section 18. EmDlovees. 

18.1 Seller‘s ResDonsibilities. 

18.1.1 Seller shall be responsible for paying all FICA, existing benefits and accrued 
vacation pay to all employees employed by seller as of Closing and Seller shall hold 
Buyer harmless for any claims by or obligations owed to such employees arising by 
reason of Buyer‘s acquisition of the Business Assets. 

18.1.2 Seller shall terminate the employment of all remaining employees as of 
midnight on the date of Closing. 

18.1.3 Seller shall not make any salary adjustments, nor hire additional employees or 
promote any employees after the date of this Agreement without the written consent 
of Buyer. 

18.1.4 All independent contract employees (if any) will be canceled upon the 
effective date of transfer of the Business Assets to Buyer. 

Section 19. Meter readinas and Billinqs. 

19.1 Meter Readinss. 

The parties shall jointly read all customer meters and agree upon all meter readings 
on the Closing Date. Seller will bill all customers for water served by Seller prior to 
the joint meter reading on the Closing Date. Buyer will bill customers for all water 
served by Buyer following the joint meter reading on the Closing Date. The parties 
shall cooperate with respect to payments made in the ordinary course by any third 
party so that Buyer and Seller each receive the third party payments appropriately 
payable to them under this Agreement. Seller shall be entitled to receive all accounts 
receivable for water deliveries made by Seller through the joint meter reading OR the 
Closing Date. Buyer shall be entitled to receive all payments for water deliveries 
made after the joint meter reading on the Closing Date. 

Section 20. Post-Closina CooDeration 

20.1 Access. 

Seller shall reasonably cooperate with Buyer with regard to the transfer of Seller’s system to 
Buyer, including but not limited to providing access to Seller‘s knowledgeable water operators and 
maintenance personnel to assist Buyer’s water operations personnel in becoming familiar with the 
system and its operations. 

20.2 . Use of Seller’s Personnel 

If Buyer were to decide that it needed active assistance of Seller’s water operators or other 
employees on an interim basis after the Closing during the  transition of operation of the water 
system, Seller agrees to provide that assistance for a fee to be negotiated between the parties. In 
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that event, the employees so 
and obligations of the emplo 
contractor of Buyer. 

d by Seller would remain Seller's employees and all burdens 
be borne by Seller, who would remain an independent 

20.3 Miscellaneous Charaes. The provisions of this Agreement contemplate that the 
parties will provide, after the able amounts of information and documentation to each 
other to allow the purposes nt and the acquisition to be completed, without charge. ' 

This cooperation shall inclu records, as-builts and other documents (to the extent 
they exist) to accomplish a m operations with a minimum of disruption to the water 
customers and to the orderly processes required. The parties shall cooperate reasonably in 
resolving any dispute over the documentation and other information and assistance needed. 

Section 21. Miscellaneous Provisions. 

21 .I Notices. 

All notices and communications hereu der shall b 
delivery or mailed first class, registered or certl 

in writing and shall be given by personal 
:d mail, postage prepaid, and shall be 

deemed received upon the earlierof actual delivery or one hundred twenty (120) hours after 
deposit in the United States Mail as aforesaid. Notices to Seller or Buyer as the case may be 
shall be delivered or mailed to the addresses set forth in Section 1 of this Agreement. In 
addition, a copy of the notice shall be mailed or delivered to the Escrow Agent in care of the 
address set forth in Section 1. 

21.2 Nature of Aareement. 

21.2.1 Aareement Neaotiated. The terms and provisions of this Agreement 
represent the results of negotiations between Seller and Buyer, each of which has 
been represented by counsel of its own choosing and none of which have acted 
under duress or compulsion, whether legs\, economic or otherwise. Consequently, 
the terms and provisions of this Agreement shall be interpreted and construed in 
accordance with their usual and customary meanings, and Seller and Buyer hereby 
waive the application of any rule of law which would otherwise be applicable in 
connection with the interpretation and construction of the Agreement, including 
(without limitation) any rule of law to the effect fhat ambiguous or conflicting terms or 
provisions contained in this Agreement shall be interpreted or construed against the 
party whose attorney prepared the executed draft or any earlier draft thereof. 

1826869.4 

21.2.2 Intearation. This Agreement represents the entire agreement of the parties 
with respect to its subject matter, and ail previous agreements, whether oral or 
written, entered into prior to this Agreement are hereby revoked and superseded by 
this  Agreement. No representations, warranties, inducements or oral agreements 
have been made by any of the parties except as expressly set forth herein, or in any 
other contemporaneous written agreement executed for the purposes of carrying out 
the provisions of this Agreement. 

21.2.3 Other Inducements. The parties agree that there are no promises, 
inducements, representations or agreements in connection with this Agreement 
except those specifically set forth herein in writing. 
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21.2.4 Modification, This Agreement may not be changed orally, but only b 
agreement in writing, signed by the parties. 

21.2.5 Other Aareements. Seller shall not enter into any contracts, leas 
agreements or amendments to existing agreements or encumbrances affecting 
Business Assets while this Agreement remains in force or subsequent to Closin 
this transaction without the express written consent of Buyer, other than to remov 
matter which the Title Insurer required be removed to Close. 

21.2.6 No Third-Pam Beneficiaries. There are no third-party beneficiaries to this 
Agreement. This Agreement will be binding upon and inure solely to the benefit o f  
the parties and their successors and permitted assigns, and nothing herein, express 
or implied, is intended to or will confer upon any person or party any legal or equitable 
right, benefit or remedy of any nature whatsoever. 

21 -2.7 Rinht to Cancel. Buyer may cancel this Agreement, pursuant to A.RS. § 38- 
511, without penalty or further obligations by Buyer or any of its departments or 
agencies if any person significantly involved in initiating, negotiating, securing, 
drafting or creating this Agreement on behalf of Buyer or any of its departments or 
agencies is, at any time while the Agreement or any ex?ension of the Agreement is in 
effect. an employee of any other party to the Agreement in any capacity or a 
consultant to any other party to the Agreement with respect to the subject matter of 
the Agreement. 

21.3 Relation of Parties. 

21.3.1 No Aaency. It is expressly agreed and understood by the parties hereto that 
neither party is the agent, partner, or joint venture partner of the other. It is also 
expressly agreed and understood that neither Seller nor Buyer has any obligations or 
duties to the other except as specifically provided for in this Agreement. 

21.4 Attorney’s Fees. 

If any party defaults hereunder, the defaulting party shall pay the other party’s reasonable 
attorneys’ fees, expert witness fees, travel and accommodation expenses, deposition and 
trial transcript costs, costs of c o u r t  and other similar costs or fees paid or incurred by the 
non-defaulting party by reason of or in connection with the default (whether or not legal or 
other proceedings are instituted). In the event any party hereto finds it necessary to bring an 
action at law or other proceeding against the other party to enforce any of the terms,. 
covenants or conditions hereof or any instrument executed in pursuance of this Agreement, 
or by reason of any breach hereunder, the party prevailing in any such action or other 
proceedings shall be paid ail costs and reasonable attorneys’ fees by the defaulting party, 
and in the event any judgment is secured by such prevailing party, all such costs and 
attorneys’ fees shall be included in any such judgment, with attorneys’ fees to be set by the 
court and not by the jury. In the event the parties elect to arbitrate a dispute, then this 
section shall also apply to arbitration, except that the provisions referring to a court shall refer 
to the arbitrator. 

21.5 Construction. 
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action shall be 

n inserted for 

ereof". "therefore", 
to this entire Agreement as  a 'thereover", or similar terms are used, they shall 

whole and shall not refer solely to any particular section. 

21.5.4 Exhibits. All recitafs, schedules and exhibits to this Agreement are fully 
incorporated herein as though s 

21.5.5 State taw. This Agree r herein shalt be 
governed by the laws of the State of Arizona and suit pertaining to this Agreement 
may be brought only in courts in the State of Arizona. 

21.5.6 Counterparts. This Agreement may be executed in any number of 
counterparts, each of which shall be deemed to be an original as against any party 
whose signature appears thereon and all of which shall together constitute one and 
the same instrument. Each of the parties shall be provided with a fully executed 
original of this Agreement. Signatures of the parties may be submitted via facsimile 
or other commercially acceptable electronic means (including but not limited to "pdf") 
and such signatures shall be deemed to be original signatures and fully enforceable. 

21 -5.7 Severability. If any provision of this Agreement or any portion of any provision 
of this Agreement shall be deemed to be invalid, illegal or unenforceable, such 
invalidity, illegality ar unenforceability shall not alter the remaining portion of such 
provision, or any other provision hereof, as each provision of this Agreement shall be 
deemed severable from all other provisions hereof. 

rth at length herein. 

21.6 Foreian Investment. 

Seller shall fully comply with all applicable state and federal laws governing foreign 
investment, including the Foreign Investment in Real Property Tax Act and Section 1445 of 
the Internal Revenue Code, as amended from time to time, and shall hold Buyer harmless 
from any claim or action arising therefrom. 

21.7 Forms. 

Buyer and Seller agree that the forms described herein below shall be the forms, with 
attached exhibits to those forms as reference exhibits, to be used by the parties to complete 
the transaction contemplated by this Agreement, together with such other forms as may be 
required to effectuate the Closing: 

20.7.1 Form of Special Warranty Deed as shown on Exhibit "H" attached hereto and 
made a part hereof. 

1826869.4 26  



. . .  

' . : *  

. .  

. .  

20.7.2 Form of Assignment of Easements and Property Rights as shown on Exhibit 
"I" attached hereto and made a part hereof. 

20.7.3 Form of Bill of Sale as shown on Exhibit "J" attached hereto and made a part 
hereof. 

' 

20.7.4 Form of Assignment and Assumption of Maintenance Agreements, Service 
Contracts and Warranties as shown on Exhibit "K" attached hereto and made a part 
hereof. 

20.7.5 Form of Assignment of Water Rights and Well Rights as shown of Exhibit "L" 
attached hereto and made a part hereof. 

Section 22. Bulk Sale Requirements. 

Section 47-6101, e t  seq., the parties agree, as follows: 
In lieu of compliance with Article 6 (Bulk Transfers) of the Arizona Commercial Code, A.R.S. 

22.1 Indemnification. 

As set forth above, Seller has agreed to convey the Business Assets free of the claims of any 
creditors. Therefore, in the event that any creditors make any claim against the proceeds of 
this transaction or seek to set aside this transaction, then Seller shall indemnify, defend and 
hold Buyer harmless from any such claims, as set forth under Section 6.1, above. 

22.2 

The parties hereto specifically agree that Buyer shall not be liable or obligated for any of 
Seller's debt or obligations. Accordingly, all such debts or obligations must be paid in full as 
of Closing if they arose as a result of the purchase of the Business Assets to be transferred 
hereunder. 

Buver Not Liable for Seller's Debts. 

. IN WITNESS WHEREOF, the parties have entered into . .  this Agreement as of the date-set 
forth above. 

BUYER: 

TOWN OF BUCKEYE, 
ARIZONA an Arizona 

_. - By: 

SELLER: 

HOPEVILLE WATER COMPANY, 
an Arizona corporation_ 

By: \ 
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Approved a to form 

By: &&, ;&&...,/- 
Scott Ruby, Town tomey 
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EXHIBIT “-” 

List of Due Diligence Materials 

“Company” shall mean the Hopevitle Water Company, Inc. 

1. List of Company’s assets 

2. Last 3 year‘s Company tax returns 

3. Last 3 years of monthly billings to water users 

4. Copies of easements for water lines and facilities 

5. Contracts, agreements, warranties, related to the Company or its facilities 

6. Last 3 year‘s power bills paid by the Company 

7. Company’s financial statements consisting of a balance sheet and the related statement of 
income and cash flows reflecting the results of operations and financial position of Company 
at and for the 12-month period ended December 31, 2010, and at and for the 4-month period 
ended April 30,201 1 

8. All permits, licenses, orders or approvals of governmental or administrative authorities, 
including without limitation, from the Arizona Department of Water Resources, required to 
permit Company to carry on the business as currently conducted 

9. Company’s books and records containing a correct and complete list of each of the 
customers of the Company’s business 

IO. A list of names and titles as of Company’s employees, officers, independent contractors and 
directors, the annual rate of total compensation (including, without limitation, bonuses) being 
paid to each such employee, officer, independent contractor and director 

11. All as-builts and any other plans of the Company’s water system 

a. Waterline sizes and locations, in-service dates 
b. Meter sizes, types, in-setvice dates 
c. Meter routes 
d. System repair records 
e. Well plans, including drilling reports, O&M manuals, in-service dates 
f. Treatment system report, plans, O&M, component in-sewice dates 
g. Water productions records 
h. Water quality records, current and history 
i. Maintenance records for all equipment and major components 
j. Records of any inspections and testing of waterlines, systems and components 

12. Billing records 
a. All current meter billing locations, including addresses, meter sizes and similar or 

related information 
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b. History of billing records, deposits, existing balances, payment records, logs and 
reports. 

c. Any delinquent accounts. 
d. Record of any electrical accounts needed for the system. History of these billings 
e. List of rates, new connection fees and other fees or charges 

13. Current management and maintenance agreementslcontracts 
a. Any management,. maintenance or utility operations contracts in place relating to the 

water system, operations, staffing or other contractors 
b. Information on full time and part time utilization of employees working on the system 
c. Any other contracts for the system 

14. Ail records and documents concerning the real property owned by the Company and being 
acquired by the City. 

a. Deeds and other title and related documents 
b. Any agreements currently in place regarding the real property 
c. Any waterline easements or rights-of-way or other similar or related documents. 

4 5. All organizational documents of the Company, including Articles of Incorporation and Bylaws 
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EXHIBIT 4 

M E M O R A N D U M  

TO : Vicki Wallace 
Executive Consultant 
Utilities Division 

FROM: Del Smith 0% 
Engineering Supervisor 
Utilities Division 

DATE: March 5,2013 

RE: Application by Hopeville V, dter Company, Inc. dba A lenville iter Company, or 
Arizona Corporation Commission approval to Sell its Assets and for Cancellation of 
its Certificate of Convenience and Necessity (Docket No. W-02077A-12-0493) 

Introduction 

Hopeville Water Company, Inc. dba Allenville Water Company (“Hopeville” or 
“Company”) has filed an application for approval of the sale of its assets to the Town of Buckeye 
(“Town”) and cancellation of its Certificate of Convenience and Necessity (“CC&N). The 
Company is located approximately 35 miles west of downtown Phoenix on 1-10 and the Palo 
Verde Road just south of the freeway (TIN, R4W, Section 16 NW 1/4, GSRB&M, Maricopa 
County, Arizona). The Hopeville CC&N area includes approximately 105 acres. The Town 
currently owns and operates a municipal water system in the immediate area.’ 

Operation of Hopeville Water System 

According to the Company’s latest Annual Re ort for the year ending December 3 1, 
2010, the Hopeville water system consists of one well (Pump Yield 250 gallons per minute), 
two storage tanks (100,000 gallons each tank), booster system equipped with pressure tank 
(3,000 gallons), 10 fire hydrants, and a distribution system serving 41 metered service 
connections. 

F 

The Hopeville CC&N is located approximately 650 feet northeast of the Town of Buckeye Airport water service 

Arizona Department of Water Resources Well Registration No. 55-87247; Owner per well registration records: 
area. 

Allenville Community Development. 
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I 

Water System Capacity 

1 Estimated 
Quantity Depreciated 

The Company's water system has adequate well production and storage capacity to serve 
existing customers and reasonable 

Well and related appurtenance 
100,000 gallon storage tanks 
Booster Pumps 
Pipelines, Valves and Hydrants 
Services and Meters 
Miscellaneous Equipment 

Public Interest Consideration 

I unit 
2 units 
3 units 

9,760 feet 
51 units 

1 lot 

According to the Application the Company does not have adequate capital to maintain its 
aging infrastructure and the Company has had difficulty funding minor repairs. ' h e  existing 
manager of Hopeville has indicated he is no longer interested in the day-to-day management of 
the Company. The Town has adequate financial, technical and managerial skills to effectively 
integrate Hopeville into its existing utility. The Town currently serves approximately 1 1,000 
customers. The town began providing municipal water service in 1952. All customers in the 
Hopeville area will receive the same high level of customer service as all other customers of the 
Town4 The Town's water department personnel who would be responsible for the Hopeville 
system possess advanced Arizona Department of Environmental Quality operator certifications. 

Total Estimated Depreciated Value: 

Sale of Assets 

$71 1,271 

The Company provided the following depreciated value of the plant-in-service (Asset$) 
to be sold to the Town: 

Table A. Company Assets 

Plant-in-Service I 

The Company did not provide water use data in its Annual Report for the year ending December 31, 2010. For 
purposes of its capacity calculation Staff assumed an average daily water use during the peak month of 550 gallons 

er connection. 
'Answers provided jointly by the Town and the Company received on March 1,2013. 
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Maricopa County Environmental Services Department (“MCESD”) Compliance 

Company ’s System 

MCESD is responsible for the administration and enforcement of the Safe Drinking 
Water Standards within Maricopa County. In an MCESD Compliance Status Report, dated 
January 9, 2013, MCESD reported the that Company’s water system, Public Water System #07- 
633, has major Monitoring and Reporting Deficiencies and is currently delivering water that does 
not meet water quality standards required by 40 CFR 141/Arizona Administrative Code, Title 18, 
Chapter 4. The MCESD report goes on to say that if this Public Water System is not purchased 
by the Town enforcement action will be initiated for monitoring and reporting violations. The 
report states: “The Town of Buckeye will be able to bring this PWS into compliance by issuing 
Public Notice for missed monitoring and resuming routine monitoring.” 

Town ’s System 

In its Public Water System Compliance Status Report, dated January 2, 2013, MCESD 
reported the that Town’s water system, Public Water System #07-089, has no major deficiencies 
and is currently delivering water that meets water quality standards required by 40 CFR 
141/Arizona Administrative Code, Title 18, Chapter 4.5 

Arizona Corporation Commission (“ACC”) Compliance 

On January 10, 2013, the Utilities Division Compliance Section reported that the 
Company had no delinquent ACC compliance items. 

Arizona Department of Water Resources (“ADWR”) Compliance 

Company’s System 

The Company is located in the Phoenix ADWR Active Management Area “AM”’. 
According to an ADWR compliance status report, dated December 26,2012, the Company water 
system is currently non-compliant with departmental requirements governing water providers 
andor  community water systems. The Company failed to file its AMA Annual Report and its 
Community Water Systems Program System Water Plan on-time. 

Town’s System 

The Town of Buckeye is also located in the Phoenix ADWR AMA. According to an 
ADWR compliance status report, dated December 26, 2012, the Town water system is currently 
compliant with departmental requirements governing water providers andor community water 
systems. 

Water Quality was confirmed via separate email from MCESD dated January 24,2013. 5 
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Conclusions 

Staff concludes that the proposed sale of assets and CC&N cancellation will not have an 
adverse effect on the Company’s customers and their water service. 

The Company has no delinquent ACC compliance items at this time. 

The Company’s system is not in compliance with MCESD and ADWR regulations. 

The Town’s system is in compliance with MCESD and ADWR regulations. 



SETTLEMENT AGREEMENT AND RELEASE 

This Settlement Agreement and Release (hereinafter “Agreement”) is entered into by and 
between the Parties (as defined below) and shall become effective on the date when the last Party 
(as defined below) to execute this Agreement has affixed and delivered his, her or its 
representative‘s signature (the “Effective Date‘.). 

1. Parties 

The parties to this Agreement are: 

1.1. 

1.2. 

1.3. 

1.4. 

1.5. 

1.6. 

1.7. 

1.8. 

1.9. 

1.10. 

1.11. 

1.12. 

1.13. 

1.14. 

1.15. 

1.16. 

1.17. 

1.18. 

1.19. 

Alvin Cobbins; 

Ruby Cooper; 

Anola Hubbert; 

James Brown, Jr.; 

Matilda White; 

Georgia Land; 

Sergio Munoz; 

Ark  Gonzalez; 

Robert Williams; 

Marshall Elizondo; 

Cristina Orozco; 

Elreece Guy; 

Demetric Guy; 

Lafurn Garland; 

Albert Williams; 

Carol Guy; 

Ellen Berry; 

Arthur Wilburn, Jr.; 

Sharon Caldwell; 
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1.20. Ralph Wilburnj 

1.21. Michael J.  Ross; 

1.22. Richmond Lee; 

1.23. Darlene Lee; 

1.24. Abraham Harris, 111; 

1.25. Louis Early; 

1.26. Willie Wilson; 

1.27. Bobby Smith; 

1.28. Hopeville Water Company, Inc., a non-profit corporation organized under the 
laws of the State of Arizona in 1985 (“HWC”); 

1.29. Hopeville Community for Progress, Inc. a non-profit corporation organized under 
the laws of the State of Arizona (“HCP”); 

1.30. The City of Buckeye (the “City”); 

1.3 1. The persons identified in paragraphs 1 .I through 1.23 are referred to in this 
Agreement as “Plaintiffs.” 

1.32. The persons identified in paragraphs 1.24 through 1.27 are referred to in this 
Agreement as the “Individual Defendants.” 

1.33. The persons and entities identified in paragraphs 1.24 through 1.29 are referred to 
i n  this Agreement as “Defendants.” 

1.34. The persons and entities identified in paragraphs 1.1 through 1.30 are coilectively 
referred to in this Agreement as the “Parties” or individually as a “Party.” 

2. Recitals 

2.1. On or about June 27, 2013, plaintiffs Alvin Cobbins, Ruby Cooper. Anola Hubert. 
James Brown, Jr., Matilda White, Georgia Land, and Concerned Citizens Group of Hope\/ ille 
Arizona. an unincorporated association, filed Plaintiffs‘ Verified Member Derivative Complaint 
for 1. Breach of Fiduciary Duties; 2. Unjust Enrichment; 3. Accounting; 4. Rescission: 5 .  
Conspiracy against defendants HWC, HCP, Abraham Harris 111, Louis Early, Willie Wilson, and 
Bobby Smith (the ”Complaint”) in the Superior Court of Arizona, Maricopa County, Case No. 
CV 201 3-002997 (the “Action”). 

2.2. The Complaint challenged and sought to enjoin HWC’s sale of its water system 
assets to the City as part of winding down HWC‘s affairs after it was administratively dissolved 
by the Arizona Corporation Commission. The Complaint further alleged that the Individual 
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Defendants, who comprise the boards of directors of both HWC and HCP, mishandled funds and 
property of both companies. 

2.3. On November 25. 2013. the same plaintiffs filed an Amended Complaint that 
dropped HCP as a defendant. but otherwise named the same defendants as in the Original 
Complaint (the -*First Amended Complaint“). 

2.4. On February 27. 2014. another Amended Complaint was filed that added the 
followiiig additional plaintiffs-Sergio Munoz. Aric Gonzalez. Robert Williams, Marshall 
Elizondo, Cristina Orozco. Elreece Guy. Demetric Guy. Lafurn Garland, Albert Williams, Carol 
Guy. Ellen Berry. Arthur Wilburn. Jr.. Sharon Caldwell. Ralph Wilburn, Michael J.  Ross, 
Richmond Lee, and Darlene Lee-but dropped Concerned Citizens Group of Hopeville Arizona, 
an unincorporated association. as a plaintiff, while keeping the same defendants (the “Second 
Amended Complaint”). 

2.5. The Complaint. First Amended Complaint, and Second Amended Complaint were 
all derivative actions brought on behalf of HWC and/or HCP. 

2.6. The City intervened in the Action based on in its interest as the prospective 
purchaser of HWC‘s water system assets, which sale Plaintiffs sought to enjoin. 

2.7. Defendants disputed Plaintiffs‘ allegations of wrongdoing and further argued that 
Plaintiffs lack standing to bring this Action because HWC and HCP do not have “members” as 
that term is defined in A.R.S. Q 10-3 140(37); that, even assuming avguendo the companies did 
have “members” under the statute, Plaintiffs do not qualify as such; and: last, that Plaintiffs have 
not satisfied the requirements for bringing a derivative action under A.R.S. $5 10-3631 and 10- 
3632. 

2.8. On July 14, 2014. the Action was dismissed without prejudice to refile ifthe 
Plaintiffs so desired. The Plaintiffs continue to assert wrongdoing by Defendants and threatened 
to refile another suit against Defendants if a resolution is not reached between the Parties. 

2.9. The Parties desire to settle the dispute between them on the terms and conditions 
set forth herein. 

3. Overview of Settlement 

3.1. HWC was administratively dissolved by the Arizona Corporation Commission on 
or about October 1,2010. Pursuant to A.R.S. 0 10-1 1421(C), HWC‘s corporate existence 
continues notwithstanding its administrative dissolution, but HWC may only engage in those 
activities necessary to wind down its affairs under A.R.S. 3 10-1 1405. A.R.S. $ 10-1 1405 
authorizes a dissolved non-profit corporation to liquidate its assets as part of the wind-down 
process in order to pay its creditors and to distribute the remainder to another non-profit 
corporation. 

3.2. By this Agreement, Plaintiffs consent to HWC proceeding with the sale of its 
water system assets (including, without limitation, the parcel of real property on which HWC’s 
well is located) to the City. This will allow HWC to convert its water system assets into cash to 
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pay its creditors. HWC‘s remaining funds after its creditors are paid will be distributed to an 
Arizona non-profit corporation, “Hopeville Charitable Alliance. Inc.” (“HCA.), to be formed as 
part of this settlement. This new non-profit corporation will serve the charitable and other needs 
of the Hopeville community. It will be managed by a board of directors elected by its members 
comprised of the real property owners in Hopeville. 

3.3. The assets of HCP will also be transferred to HCA to held and used for the benefit 
of Hopeville residents. 

3.4. In consideration of the foregoing, Plaintiffs agree to release their claims against 
Defendants and not to sue them for the alleged wrongdoing again. 

3.5. in addition to creating and funding HCA for the benefit of Hopeville, this 
settlement serves the community’s best interests by transferring management and control of the 
water company to the City. The City has better resources to operate and manage the water 
system assets and meet the required water quality standards. The Parties believe that sale of the 
water system assets to the City will promote the health and safety of Hopeville residents. 

4. Formation of Hopeville Charitable Alliance, Inc. 

4.1. Defendants shall form HCA under the laws of the State of Arizona with Articles 
of incorporation in the form attached as Exhibit 1 hereto. 

5.  Sale of HWC’s Water System Assets to the City of Buckeye 

5.1. Plaintiffs hereby consent to and approve the sale of HWC‘s water system assets to 
the City substantially on the terms and conditions set forth in the Asset Purchase Agreement (the 
“Sale“) attached as Exhibit 2 hereto. 

5.2. As part of the Sale, as more particularly set forth in the Asset Purchase 
Agreement, the City agrees to maintain water rates for Hopeville residents at current (Le., 
August. 2014) levels for a period of five ( 5 )  years. 

5.3. Plaintiffs agree not to directly or indirectly oppose, undermine, or otherwise 
interfere with (a) HWC‘s application to the Arizona Corporation Coinmission for an order 
authorizing the sale of HWC‘s water system assets to the City or (b) the consummation by HWC 
and the City of the sale of such assets to the City. 

5.4. The proceeds from the Sale shall be placed into escrow with instructions to the 
escrow agent to: 

a. Pay HWC’s debts listed in Exhibit 3 hereto; and 

b. Distribute the remaining proceeds to HCA. 

6. Option to Purchase 15 Acres of Land 

6.1. Abraham Harris, iII shall execute and deliver the quitclaim deed attached as 
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Exhibit 4 hereto transferring the real property described therein (the “Property”) that was 
previously held by HCP back to HCP. 

6.2. As part of the Sale. HCP has entered into the Real Estate Purchase Option 
Agreement (the *.Option”) with the City attached as Exhibit 5 hereto. The Option grants the City 
the right to purchase the Property at the price and subject to the terms and conditions stated 
therein. 

6.3. Plaintiffs hereby consent to and approve the Option and agree not to directly or 
indirectly oppose, undermine or otherwise interfere with the City‘s acquisition of the Property 
pursuant to the Option, including without limitation in any proceedings before the State Land 
Department relating thereto. 

6.4. After Abraham Harris, 111 transfers the Property back to HCP, HCP shall execute 
and deliver the quitclaim deed attached as Exhibit 6 hereto transferring the Property to Hopeville 
Charitable Alliance, Inc. 

6.5. HCA shall take the Property subject to the Option and HCA and HCP shall 
execute an assignment and assumption agreement, whereby HCA shall succeed to the rights and 
obligations of HCP under the Option, in a form reasonably acceptable to the City. 

7. Mutual Global Releases 

7.1. Plaintiffs, on behalf of themselves and their predecessors, successors, parents, 
subsidiaries, affiliates, assigns. transferees, representatives, directors, officers, employees. 
shareholders, inernbers. partners, principals, agents, attorneys, trustees, heirs and beneficiaries 
(collectively “Plaintiffs and Related Parties”), hereby release all direct and indirect claims. 
actions, causes of action, suits. debts, sums of money, accounts, covenants. contracts, 
agreements. representations, warranties. damages, injuries, liabilities and demands whatsoever. 
whether known or unknown. contingent or fixed, legal or equitable, liquidated or unliquidated. 
which Plaintiffs and Related Parties ever had, now have. hereafter can, shall or may have against 
Defendants (excluding HCP) and their predecessors, successors, parents, subsidiaries. affiliates. 
assigns, transferees. representatives. directors, officers, employees. shareholders, members, 
partners, principals, agents, attorneys, trustees, heirs and beneficiaries (collectively “Non-HCP 
Defendants and Related Parties.’) from the beginning of time through the Effective Date. 
Plaintiffs further covenant not to sue the Individual Defendants in the future based on any fact, 
event, or circumstance in any way related to the Individual Defendants‘ involvement in. 
management of. or actions with respect to HWC. 

7.2. Defendants and Related Parties hereby release all direct and indirect claims. 
actions. causes of action, suits, debts, sums of money, accounts: covenants, contracts, 
agreements, representations, warranties, damages, injuries, liabilities and demands whatsoever, 
whether known or unknown, contingent or fixed, legal or equitable, liquidated or unliquidated, 
which Defendants and Related Parties ever had, now have, hereafter can. shall or may have 
against Plaintiffs and Related Parties from the beginning of time through the Effective Date. 

7.3. Plaintiffs and Related Parties hereby absolutely, forever and fully, generally and 
specifically, release and discharge the City and its present and former agents, independent 
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contractors, employees. elected or appointed officials, officers. attorneys. insurers. predecessors, 
successors and assigns and each of them. from any and all claims, contentions. rights. debts, 
liabilities. demands, obligations, costs. expenses (including, without limitation. attorneys’ fees). 
liens, subrogation rights. indemnification rights. damages, losses. actions and causes of action 
whether known or unknown. suspected or unsuspected. fixed or contingent. matured or 
unmatured. which arise from or relate to the Action, including any issues or claims that were or 
could have been asserted in the Action. 

8. Other Terms and Conditions 

8.1. No Admission of Fault or Liability. The Parties expressly acknowledge and agree 
that neither this Agreement, nor any action taken pursuant thereto, constitutes nor shall be 
construed to constitute, any admission of fault (including. specifically. unethical conduct or 
professional negligence or misconduct) or liability of any kind whatsoever on the part of any of 
the Parties or Related Parties hereby released. The Parties agree that each Party and their Related 
Parties do not admit any unethical conduct or professional negligence or any liability to any of the 
other Parties, and that each Party specifically denies that its conduct or that of any of its Related 
Parties was improper or caused any other Party any damage. 

8.2. Modification in Writing. This Agreement, including this paragraph, may be 
modified only by written agreement signed by the Parties hereto. 

8.3. Arizona Law. This Agreement shall be governed, construed and enforced in 
accordance with the laws of the State of Arizona (without regard to principles of conflict of 
laws). 

8.4. Severability. Should any provision of this Agreement be declared or determined 
by any court to be illegal or invalid, the validity of the remaining parts. terms or provisions shall 
not be affected thereby and said illegal or invalid part. term or provision shall be deemed not to 
be a part of this Agreement. 

8.5.  Additional Acts. At any time, upon request by any of the Parties hereto, each of 
the other Parties shall perform any additional acts and execute any additional documents that 
may be reasonably necessary to carry out the intent of this Agreement. 

8.6. Entire Agreement. This Agreement constitutes the entire agreement among the 
Parties and supersedes and replaces all prior negotiations and any proposed agreements. The 
Parties, and each of them, acknowledge that they have not executed this Agreement in reliance 
on any promise, representation or warranty not contained herein. 

8.7. Authority to Sign. Each Party expressly and severall>? represents and warrants that 
it is authorized to enter into this Agreement and that the person signing on behalf of that Party is 
authorized to do so, and that this Agreement, when executed, is a binding obligation of, and 
enforceable against, such Party in accordance with its terms. 

8.8. Attorneys’ Fees. In the event there are disputes or litigation arising out of or 
related to this Agreement, the parties agree that the court shall award the successful party in the 
dispute attorneys’ and expert witness fees, costs and other litigation expenses. 
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8.9. Cancellation. This Agreement is subject to A.R.S. 0 38-5 11 

8.1 0. Counterpart Signatures. This Agreement and any other document related to this 
Agreement may be executed in any number of counterparts and by different Parties on separate 
counterparts. each of which, when executed and delivered, shall be deemed to be an original. and 
all of which. when taken together. shall constitute but one and the same Agreement or document. 
Delivery of an executed counterpart of this Agreement or any such document by facsimile or 
einail shall be equally as effective as delivery of a manually executed counterpart of this 
Agreement or any such document. Any Party delivering an executed counterpart of this 
Agreement or any such document by facsimile or email shall also deliver a manually executed 
counterpart of this Agreement or any such document but the failure to deliver a inanually 
executed counterpart shall not affect the validity, enforceability, and binding effect of this 
Agreement or any such document. 

[Signatures begin on next page] 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
ALVIN COBBINS 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ,2014 

Notary Public 
My Cominission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
RUBY COOPER 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
day of ,2014. SUBSCRIBED AND SWORN to before me this 

Notary Public 
My Commission Expires: 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
ANOLA HUBBERT 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ~ 2014. 

Notary Pub1 ic 
My Commission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated : 
JAMES BROWN. JR. 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ,2014. 

Notary Public 
My Commission Expires: 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated : 
MATILDA WHITE 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa ) 

SUBSCRIBED AND SWORN to before me this day of -2 .2014. 

Notary Public 
My Commission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
GEORGIA LAND 

STATE OF ARlZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of 2014. 

My Commission Expires: 
Notary Public 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
SERGIO M u ~ o z  

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of , 2014. 

Notary Public 
My Commission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated : 
ARK GONZALEZ 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ,2014. 

Notary Public 
My Commission Expires: 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
ROBERT WILLIAMS 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of .~ 2014. 

My Commission Expires: 
Notary Public 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated : 
MARSHALL ELIZONDO 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ~ 2014. 

My Coininission Expires: 
Notary Public 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
CRlSTlNA OROZCO 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ,2014. 

Notary Public 
My Commission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
ELREECE GUY 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ,2014. 

Notary Public 
My Commission Expires: 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
DEMETRIC GUY 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of .2014. 

My Commission Expires: 
Notary Public 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
LAFURN GARLAND 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of -2014. 

My Commission Expires: 
Notary Public 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated : 
ALBERT WILLIAM s 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa ) 

SUBSCRIBED AND SWORN to before iiie this day of - ,2014. 

Notary Public 
My Commission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated : 
CAROL GUY 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before ine this day of . 2014. 

Notary Public 
My Coinmission Expires: 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated : 
ELLEN BERRY 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of 2014. 

My Commission Expires: 
Notary Public 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
ARTHUR WILBURN. JR. 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ~ 2014. 

Notary Public 
My Commission Expires: 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
SHAROV CALDWELL 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of , 2014. 

Notary Public 
My Commission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
RALPH W ILBURN 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ,2014. 

Notary Public 
My Commission Expires: 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
MICHAEL J.  Ross 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ,2014. 

Notary Public 
My Coinmission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
RICHMOND LEE 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ~ 2014. 

Notary Public 
My Coinmission Expires: 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
DARLEYE LEE 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ~ 2014. 

Notary Public 
My Commission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
ABRAHAM HARRIS. 111 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of ,2014. 

My Commission Expires: 
Notary Public 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL FUGHTS. 

Dated : 
LOUIS EARLY 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa ) 

SUBSCRIBED AND SWORN to before me this day of .2014. 

Notary Public 
My Coinniission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated : 
WILLIE WILSON 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of 2014. 

Notary Public 
My Commission Expires: 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
BOBBY SMITH 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of -> 20 14. 

Notary Public 
My Commission Expires: 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
HOPEV~LLE WATER COMPANY, INC. 

By: 

Its: 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa ) 

SUBSCRIBED AND SWORN to before me this day of ,2014. 

Notary Public 
My Commission Expires: 
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BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated : 
HOPEVILLE COMMUNlTY FOR PROGRESS. INC. 

By: 

Its: 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
SUBSCRIBED AND SWORN to before me this day of __ 

My Commission Expires: 
Notary Public 

BE SURE YOU HAVE READ AND FULLY UNDERSTAND THIS DOCUMENT 
BEFORE SIGNING BECAUSE IT WILL AFFECT YOUR LEGAL RIGHTS. 

Dated: 
CITY OF BUCKEYE. A MUNICIPAL CORPORATION. 

By: 

Its: 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa ) 

SUBSCRIBED AND SWORN to before me this day of ~ 2014. 

Notary Public 
My Commission Expires: 
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ATTEST: 

Lucinda J .  Aja. City Clerk 

APPROVED AS TO FORM 

Scott W. Ruby, City Attorney 
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ARTICLES OF INCORPORATION 

OF 

HOPEVILLE CHARITABLE ALLIANCE, INC. 

The ~indersigned persons. for the purpose of forming a nonprofit corporation. 
under the laws of the State of Arizona, hereby adopt the following Articles of Incorporation: 

ARTICLE 1 

Name and Duration 

The name of this corporation is Hopeville Charitable Alliance, Inc. (the 
"Corporation"). and its duration shall be perpetual. 

ARTICLE I1 

Purposes and Powers 

A. General Purposes of the Corporation. This Corporation is organized, 
and Mii l l  be operated, exclusively to carry out the charitable and educational purposes set forth 
below: 

(i) Organize, promote and support the coinmunity interests of 
the residential property owners and residents of Hopeville, Arizona (the bounda- 
ries of which are set forth in Exhibit A hereto); 

(ii) Promote and encourage civic projects and services for the 
benefit of Hopeville: 

(iii) Coordinate and assist fundraising and administration of 
funds for civic projects and services for Hopeville; and 

(iv) Do and perform such acts as may be necessary or 
appropriate in carrying out the foregoing purposes of the Corporation and in  
connection therewith to exercise any of the powers granted to nonprofit corpora- 
tions by the laws of the State of Arizona consistent with the Corporation's status 
as an organization exempt from federal income tax under Section 501(c)(3) of 
the Internal Revenue Code of 1986, as amended. 

This Corporation is organized exclusively for charitable and educational 
purposes within the meaning of Section 501(c)(3) of the Internal Revenue Code of 1986, as 
amended, and is intended to be an organization (i) which is exempt from federal income tax 



under Section 501(c)(3) of the Internal Revenue Code of 1986. as amended, and (ii) which is 
not a private foundation within the meaning of the Internal Revenue Code of 1986. as 
amended. All terms and provisions of these Articles shall be construed. applied and carried 
out i n  accordance with such intent. Notwithstanding any other provisions of these Articles. the 
Corporation shall not carry on any other activities not permitted to be carried on by a corpora- 
tion exempt from federal income tax under Section 501(c)(3) of the Internal Revenue Code of 
1986. as amended. 

The Corporation is not organized and shall not be operated for pecuniary gain or 
profits. No part of the net earnings of the Corporation shall inure to the benefit of or be 
distributable to its directors. officers. or any other private person: provided that the Corpora- 
tion shall be authorized and empowered to pay reasonable compensation for services rendered 
and to make payments and distributions in furtherance of the purposes set forth herein. 
Notwithstanding that this Corporation shall be authorized to and shall make reasonable charges 
for any services rendered by it or any products sold by it or for materials or publications 
furnished by it. all funds received by this Corporation for its services. materials or publications 
or otherwise in excess of the cost of its operation shall be used for the accomplishment of its 
purposes and further provided that the Corporation shall be permitted to transfer assets owned 
by it to other organizations exempt from tax under Section 501(c)(3) of the Internal Revenue 
Code of 1986, as amended. for use in their exempt activities. 

No substantial part of the activities of the Corporation shall be the carrying on 
of propaganda or otherwise attempting to influence legislation, and the Corporation shall not 
participate in or intervene in  (including the publishing or distributing of statements) any 
political campaign on behalf of any candidate or public office. 

B. General Powers of the Corporation. The Corporation shall have any and 
all powers necessary or convenient for it to carry out its purposes stated in these Articles and. 
in addition, it shall have any and all powers necessary or convenient for it to transact any and 
all lawful business for which nonprofit corporations may be incorporated under the laws of the 
State of Arizona. as they may be amended: provided. however. that the Corporation shall 
exercise its powers on11 in accordance with the provisions and limitations of Section 501(c)(3) 
of the Internal Revenue Code of 1986. as amended. 

C. Private Foundation StatusiRestriction on Powers. During any period that 
this Corporation is a private foundation, as defined in Section 509 of the Internal Revenue 
Code of 1986, as amended. the powers of this Corporation shall be specifically restricted so 
that the Corporation shall be prohibited fi-om: 

(i) Engaging i n  any act of self-dealing as that term is defined 
in Section 4941 of the Internal Revenue Code of 1986. as amended; 

(ii) Retaining any excess business holdings as that term is 
defined in Section 4943 of the Internal Revenue Code of 1986, as amended; 
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(iii) Making any investment i n  any manner which would 
subject the Corporation to tax under Section 4944 of the Internal Revenue Code 
of 1986. as amended; 

(iv) Making any taxable expenditure as that term is defined i n  
Section 4945 of the Internal Revenue Code of 1986, as amended. 

In addition, during any period that the Corporation is a private foundation, as defined in 
Sectioii 509 of the Internal Revenue Code of 1986, as amended. the Corporation shall be 
required to distribute income in such amounts. at such times and in such manner as to prevent 
it from becolning liable for the tax imposed by Section 4942 of the lnternal Revenue Code of 
1986. as amended. 

Notwithstanding the restrictions imposed in this Subdivision C of Article 11. if 
Section 508(e) of the Internal Revenue Code of 1986, as amended. is amended to remove the 
requirement that any or all of the restrictions contained herein be included in the governing 
instrument of this Corporation. then such of the foregoing restrictions as are no longer required 
shall be deemed deleted and shall have no further force or effect. 

D. Administration and Distribution of Property. The Board of Directors of 
this Corporation shall administer and distribute any property held by the Corporation in the 
manner that best serves the charitable and educational needs set forth in these Articles of 
Incorporation. 

E. References to Internal Revenue Code. Any reference in these Articles to 
any section of the Internal Revenue Code of 1986. as amended, shall be deemed to also refer to 
such corresponding provision or provisions of any future Act of Congress as may be sub- 
stituted therefor. 

ARTICLE I11 

Initial Business 

The character of the business which the Corporation initially intends to conduct 
in Arizona shall be promotion and support of the civic projects and services of Hopeville. 
Arizona. 

7 
-3- 



ARTICLE IV 

Statutory Agent 

The name and address of the statutory agent of the Corporation is Gerard0 Ivan 
Hanel who is and has been a resident of Arizona for more than three years, and whose address 
is 2942 North 24th Street. Suite 114-721. Phoenix. Arizona 85016. 

ARTICLE V 

Membership and Capital Stock 

The Bylaws of the corporation niay provide for one or more classes of nonvot- 
ing members. If the Corporation has 
nonvoting members. then the class or classes of membership. their method of selection and any 
rights or duties inherent in the membership shall be set forth in the Bylaws. The Corporation 
shall have no capital stock. 

The Corporation shall not have voting members. 

ARTICLE VI 

Board of Directors 

The affairs of this Corporation shall be conducted by a Board of Directors and 
such officers as the Board may from time to time elect or appoint. 

The number of directors constituting the initial Board of Directors of the 
Corporation is three (3). The names and addresses of the persons who shall serve as initial 
directors until their successors are elected and shall qualify are: 

Name Address 

Jeff Met c a 1 f 

Lawton Whiteacre 

Karen Culp 

Directors shall be elected to the Board of Directors pursuant to the procedure set 
forth in the Corporation's Bylaws. The number and term of the directors. and the qualifica- 
tions for. the classification of and rights of the directors shall be as set forth in the Corporation 
Bylaws. 
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ARTICLE V11 

Ex em p t i on 

The incorporators. directors. officers and agents of the Corporation and their 
property shall be forever exempt from liability or assessment for its debts, obligations or 
engagements. 

ARTICLE VI11 

In d em 11 it y 

Subject to the further provisions hereof. the Corporation shall indemnify any 
and all of its existing and former directors. officers and employees against all expenses 
incurred by them and each of them, including but not limited to legal fees. judgments and 
penalties which may be incurred. rendered or levied in any legal action brought against any of 
them for or on account of any action or omission alleged to have been committed while acting 
within the scope of his service as a director. officer or employee of the Corporation or as a 
director or officer of another corporation, partnership. joint venture, trust or enterprise at the 
request of this Corporation and with the specific approval of his Corporation's Board of 
Directors. Whenever any existing or former director, officer, or employee shall report to the 
Board that he has incurred or may incur expenses. including but not limited to legal fees. 
judgments and penalties in a legal action brought or about to be brought against him for or on 
account of any action or omission alleged to have been committed by him while acting within 
the scope of his service as a director, officer. or employee of the Corporation or as a director or 
officer of another corporation. partnership. joint venture. trust or enterprise at the request of 
this Corporation and with the specific approval of this Corporation's Board of Directors. the 
Board shall, at its next regular or at a special meeting held within a reasonable time thereafter. 
determine in good faith whether. in regard to the matter involved in the action or contemplated 
action, such person acted. failed to act, or refused to act willfully. with gross negligence or 
with fraudulent or criminal intent. If the Board determines in good faith that such person did 
not act, fail to act. or refuse to act willfully or with gross negligence or with fi-audulent or 
criminal intent in regard to the matter involved in the action or contemplated action. indemni- 
fication shall be mandatory and shall be automatically extended as specified herein: provided. 
however, that the Corporation shall have the right to refuse indemnification in any instance in 
which the person to whom indemnification would otherwise have been applicable shall have 
unreasonably refused to permit the Corporation, at its own expense and through counsel of its 
own choosing, to defend him in the action. 

The right of indemnification of any director, officer or employee of the 
Corporation hereinabove provided for shall be in  addition to any rights set forth in the Arizona 
Revised Statutes, existing and as amended, and any other rights now or hereafter conferred by 
law. 
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ARTICLE IX 

Dissolution of Corporation 

This Corporation may be dissolved at any time by the affirmative vote of three- 
f o u ~ ~ h s  of its directors in office at any meeting for which 30 days' written notice of considera- 
tion of such action shall be duly given. The dissolution of the Corporation shall be acconi- 
plished consistent with the intent that the assets be held and used for the Corporation's stated 
purpose. and said termination shall not be effected so as to cause any tax to be imposed under 
Section 507(a) of the Internal Revenue Code of 1986, as amended. Sub-ject to the foregoing 
sentence. in tlie event of dissolution of the Corporation for any reason. the Board of Directors 
shall (after payment or provision for payment of all liabilities) dispose of and distribute the 
propei-ty then held by tlie Corporation to such organization or organizations as shall then be 
qualified under Section 501(c)(3) of the Internal Revenue Code of 1986. as amended. With 
respect to any property not so disposed of, such property shall be disposed of and distributed to 
such organization or organizations as shall then be qualified under Section 501(c) (3) of the 
internal Revenue Code of 1986, as amended, as selected by and pursuant to an order of the 
court which has general jurisdiction for the county in which the principal office of the 
Corporation shall then be located. 

ARTICLE X 

Amendments 

These Articles of Incorporation may be amended by an affirmative vote of 
three-fourths of its directors in office at any meeting for which 30 days' written notice of 
consideration of such action shall be duly given; provided. however. that Article I1 may be 
amended only to the extent that future changes in the applicable provisions of the Internal 
Revenue Code and the Regulations pertaining thereto make such changes necessary or desir- 
able in order for this Corporation to preserve its tax-exempt status as set forth in Article 11. 

ARTICLE XI 

incorporator 

The names and business addresses of the incorporators are the same as for the 
initial Board of Directors: 

Name Address 

J e ff Met calf 
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Lawton W hiteacre 

Karen Culp 

In witness M hereof. the undersigned have executed these Articles of Incorpora- 
tion this ___ day ofAugust, 2014. 

Jeff Metcalf Date 

Lawton Whiteacre Date 

Karen Culp 
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ASSET FURCHASE AGREEMENT 
&€TWEEN THE TOWN OF EUCKEYE AND THE 

EOPEVILLE WATER COMPANY FOR THE PURCHASE AND SALE 
Of THE BUSINESS ASSETS Ci HOPEVILLE WATER COMPANY 

THlS ASSET PURChASE AGREEiviENi {this "Agreement") is wtered into this day of 
, 2012, by ana between HOPEVtLLE WATER COMPANY, iNC., an Arizona 

corporation. ("Selier'), and THE TOWN OF BUCKEYE, ARIZONA, an Arizona municipal corporztion 
{'Buyer") 

WITNESSETH: 

WHEREAS, Seiler is the owner of a water works plant and distribution system and domestic 
water company known as HOPEVILLE WATER COMPANY, situated in the Town of Buckeye, 
Arizona; a;7d 

YJHEREAS. Seller is the holder of Certificates of Convenience and Necessity issued by the 
Arizona Corporation Commission, which certificates authorize Seller to engage as a public service 
corporation if? the sale of water for commercial and domestic uses in its Certificated Area; and 

WHEREAS, Buyer desires to own and operate water utility systems within and without its 
Town limits and to provide its residents with direct control over the rates, quality, water resources 
rnanaaemen'i and other policies and practices relating to the provision of water utility serv!ce to its 
residents; and 

! / < I  I T  kvnrREAS, Biiyer is diijy ai;thorized by the laws cf the State of Ariznna to purchas9 or lease 
any plant i)r propertj or portion thereof devoted or which may be devoted to the business of 
providing public utility water service within and without the Town limits; and 

WtlEREAS, Buyer desires tc acquire ownership of the Hopevi!le Water Company water utility 
system assets; and 

X!-!E?.E,AS, the pariies have voluntarily bargained and negotiated in good faith to determine 
the price, terms and coxiitions of such a sale; and 

!I'LIHEREAS, Seller is desirous of selling its Btrsiness Assets io Buyer under the price, terms 
and conditions set forth herein. 

NOW THEREFORE, IN CONSIDEFWTION of the foregoing Recitals, and the mutual 
promises, covenants and asreements hereinafter contained, and each act of the parties hereto, the 
garlies agree as fdbvs :  

Section 1. Definitions. 

tlnless the context clearly indicates the contrary, the following capitalized words used in the 
Recitals and used belcw shall have the meanings set forth below: 



1.1 “ACC” refers to the Arizona Corporation Commission in the exercise of its 
constitutional and statutory authority to regulate utility service in this State provided by public service 
corporations. 

“ACC Approval” refers to approvai by the ACC, in the exercise o i  Its limited authority 
under A.R.S. § 40-285. of the disposition by Seller of the Business Assets and, if Buyer so elects, in 
its soie discretion, the extinguishment of Seller‘s Certiircates of Convenience and Necessity. This 
Agreement is not intended to grant to the ACC any right or authority to review and approve this 
Agreement and its terms beyond whatever limited authority IS granted to the ACC under A.R.S. § 40- 

A * I  
I .L 

285. 

I .3 “P.ccounts Receivabie” refers to any right for the payment to Seller for services or 
goods provided or rendered. whether or not evidenced by an instrument or chattel paper, arising out 
of or in any way related to the Eusiness prior to Closing. 

1.4 
Business Assets. 

“Agreement” refers to this Asset Purchase Agreement for Purchase and Sale of the 

1.5 “Assignments” refers to those certain documents to be given by Seller to Buyer 
conveying at1 of its interest in the Contract Rights. 

1.6 “Authority” refers to any federal, state, local or foreign government or governmental 
or regulatory agency or authority 

1.7 “Bill of Sale” refers to that certain document to be given by Seller io Buyer 
conveying all of its interest in and to the Equipment and Records. 

1.8 “Business” refers to that certain business known as Hopeville Water Company 
currently owned by Seller and engaged as a public service corporation in the sale of water for 
domestic, commercial and other uses in its Certificated Area pursuant to its Certificate of 
Convenience and Necessity issued by the ACC, and other related services in connection therewith. 

1.9 “Business  Assets” refers co!iectively, to the Subject Water Facilities, the Real 
Property, all Improvements, Equipment, Inventory, Contract Rights and Records owned and used by 
Seller in connection with the Business, and to any Subject Water Facilities, real property, 
improvements, Equipment, Inventory, Contract Rights and Records owned by Seller or Allenville 
Water Company. 

1 . I  0 “Buyer” refers to the Town of Buckeye, Arizona, an Arizona municipal corporation. 

1.11 “Buyer’s Address” shall mean c/o Town Manager, Town of Buckeye, 530 East 
Monroe Avenue, Buckeye, Arizona 85326. 

1 . I  2 “Certificates of Convenience and Necessity” shall refer to those certain 
Certificates of Convenience and Necessity issued by the ACC held by Seller and/or Allenville Water 
Company and authorizing Seller and/or Allenville Water Company to engage as a public service 
corporation in tne sale of w&er for clomesi~c, :onr,-;s:z,ai a m  cihe; c , ~ e ~  G r:s Cmifrcaled Area 

1.13 “Certificated Area” refers to the areas set forth in Exhibit “ A  in which Seller 
conducts its Business, which areas are more pafiicularly shown on the map of the existing service 
area attached hereto as Exhibit “B”, which map is for the purposes of showing the boundaries of the 



Certificated Area, size and extent of water mains and pipes. easements, and any other areas served 
by the Business. 

1.14 “Cfosing; Date of Closing” refers to that point in time when {a) all of Seller‘s 
obligations and Suyer’s obligations hereunder have been fulfilled; (b) the Escrow Agent has received 
2!l funds, is prepared to disburse the same in accordance with this Agreement and has recorded all 
of the Transfer Instruments; and (c) the Escrow Agent has disbursed all of the sales proceeds as 
required by this Agreement. 

q.q5 “Contract Rights” refers to the right to have services or goods provided to the 
Bl_isiress by third persons 

1 .:E 
goods or services. 

i ‘Crsdifor~” refers ?o any and all persons or entities to whom Seller owes money? 

1 .I 7 “Equipment” refers to tangible personal property, whether affixed or not to the Real 
Property, whch has been acquired or is under lease with Seller for use pr!rnarily in the Business, 
including but pot limited to a!l equipment used in the operation of wells and tanks, the water 
distribuaon system, office equipment and motor vehicles. 

1 . !8 “Escrow Agent” refers io Great American Title Agency, Inc., 

1.19 “lrnprovements” refers to wells, tanks, water lines and distribution systems, and any  
other structures or tangible property used in connection with the Subject Water Facilities. 

1.20 “lnventory” refers to goods which are  held by Seller for the treatment of water or 
otherwise used or consumed in connection with the Business, in the ordinary course of operating its 
Business. 

1.21 “Liens” refers to any lien, judgment, charge, claim, security interest, mortgage or 
encumbrance on or against the Business Assets or any one or more of the Business Assets or that. 
individualiy or in the aggregate, has a material adverse effect upon the ownership of t h e  Business 
Assets or the conduct or operation of the Business. 

1.22 “Payables” refers to all trade payabies, accounts payable and other liabilities of and 
claims against Seller. 

1.23 “Permitted Encumbrances” refers to those matters of record set forth on Schedule 
B of the Preliminary Title Report and such other matters approved in writing by Buyer. 

1.24 “Purchase Price” means the sum of SEVEN H U N D R E D  SEVENTY-ONE 
THOUSAND AND NO/lO0 DOLLARS ($771,000.00) which is i h e  total purchase price for t h e  
Business Assets as set forth under Section 3 of this Agreement. 

i .25 “Real Property” refers to all well sites, easements, licenses and other real property 
interests located in the Town of Buckeye or Maricopa County, Arizona, legally described in Exhibit 

pertaining thereto which are used by Seller in the Business; provided, however, that the parties 
acknowledge and agree that the Real Property does not include that certain parcel of real property 
located in t h e  vicinity of t h e  Real Property, consisting of approximately 15.62 acres, and owned by 

c c p s  &+,-.A !e, A h preto, inciuding 211 Iznp:sT;ements, fi<iz:es 2nd an... ,‘J n+har “ L i I r ,  r ; r * ‘ht~ ,‘y”‘“ U I I U  C P A  -.-\r;r.rtnns.npoc: c ~ y u , , u , , u , , ~ b -  
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Hopeviile Conmunity for Progress, Inc. (“HCP”) and which is the subject of a separate Option 
Agreement between Buyer and HCP. 

1.26 “Records” refers to all of Sel!er’s service agreements, service and repair records, 
water treatment records, hydrology and assured ;water suppiy studies and reports. Department of 
Water Resources filings ard correspondence, customer data base information (inc!uding master file 
information, billing histories, conlp!aints), meter reading information, Operations manuals, 
construction drawings, and other related documents arising out of or in any way relating to the 
Business Ass e ts , 

> n  
I .L? ”Sefler” refers to Hopeville Water Company: an  Arizona corporation and a regltla.ted 

public service corporation and water utility (ACC Utiiity No. W-02077A). 

1.28 ”Seifer’s Address” means 1421 W. Palo Verde Rd. Buckeye, AZ 85326. 

1.29 ‘‘Subject Water Facilities” refers to a!i of the water utility plan, system, business, 
real and personal property and interests in property, and ether facilities utilized or which may be  
utilized to provide water service to the public, as well a s  the Certificates of Convenience and 
Necessity, franchise(sj. intangible assets and rights, and all other assets of any type or nature 
owned by and/or associated in any way with the utility operations of the Hopeville Water Company 
and/or the Allenville Water Company! located within and without the Town of Buckeye, in Maricopa 
County, Arizona, including but not limited to those facilities, pumps, wells, waterlines, meters, 
personal property and/or other equipment, properties and rights used or useful to provide water 
service in the  Hopeville Water Company system, including, but not limited to, well sites, easements, 
!easeholds and other interests in real property described in Exhibit “ C  attached hereto and 
incorporated herein by this reference, and all equipment and facilities located thereon. 

1.30 ”Tax Claim” rsfers to a c!aim or assertion of a n  unpaid property tax and other taxes 
of any kind (current taxes due and any delinquent taxes: tax liens, tax levies, certificates of purchase 
and all other assertions of a tax obligation by any taxing jurisdiction or agency), that is not apparent 
as being fzciaiiy inva!id or unenforceah!e, on or that may be  enforced or collected against or from 
the Business Assets or proceeds of this  acquisition that are the legal obligation of Seller. 

1.31 ”Title Insurer” means First American Title Insurance Company. 

1.32 ”Transfer instruments” refers to those instruments customarily required for the 
transfer of the Assets, inciuding, but not limited to: 

( 1 )  Special Warranty Deed to the Property; 

( i i )  

(iiij 

f iv) 

Foreign Investment in Real Property Tax Act Affidavit; 

Bill of Sale to all personal property to be transferred to Buyer hereunder; 

Assignments as  to ail Contract Rights, franchise rights and certificates which 
are transferable. 

Section 2. Conveyance of Business Assets. 

Subject to and upon the terms and conditions contained in this Agreement, Seller agrees to 
sei!, assign, transfer and convey to Buyer on the Closing Date, and Buyer agrees to purchase, 
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accept and receive from Seller on the Closing Date, the Business Assets, free and clear of any 
i iens. Buyer dces not agree to assume or pay any of the Payables or any of the Retained Liabilities 
(as defined below), and Seller agrees to pay all of the Payables and all of the Retained Liabilities as 
they beccme due. Seller acknowledges that Buyer intends to use the Business Assets to provide 
water service to areas not currently sexiced by Se!ler and that Sei!er shai! have no right to and shal! 
nct object to any third party, including without limitation the ACC or the Arizona Department of Water 
Resources, regarding Buyer’s use of the Business Assets to provide service to such additional 
areas. The provisions of this Section 2 shall survive the Closing. 

2.1 Equbment: Inventory and Records. 

The Equipment, Inventory and Records shall be conveyed at Closing by the execution and 
delivery by Seller of the Bill of Sale. The Bill of Sale shall include a list identifying all 
Equipment and shall be in the form of Exhibit ”0” attached hereto. 

2.2 Contract Riqhts. 

To the extent that any person shall be required to consent to the transfer of Contract Rights, 
then Seller shall obtain that consent in writing as a condition of Closing. 

2.3 Real Property. 

Conveyance of the Real Property shall be by special warranty deed, subject only to 
Permitted Encumbrances. 

2.3.1 Title Insurance. Seller shall furnish Buyer at Closing with an extended 
owner’s title insurance policy in the amount of $ insuring Buyer’s interest in 
the Real Property, subject only to those exceptions described in Section 2.3 above 
(the “Owner’s Policy”). 

2.3.2 Title Report and Obiections. 

(a) Seller shall cause Title Insurer to issue and deliver to Buyer and Seller 
a preliminary ccmmitment for title icsurance concerning the Real Property, together 
with copies of all instruments referred to therein which will remain as exceptions to 
title following Closing (the “Preliminary Title Report”), and an insured closing letter 
issued by Title Insurer, within ten (IO) days following the Opening of Escrow. The 
Preliminary Title Report is to be preliminary to the Owner’s Policy to be issued by Title 
Insurer. Buyer shall have until the expiration of the Investigation Period (as defined 
below) in which to advise Seller, in writing, either (i) that the condition of title to the 
Real Property as evidenced by the Preliminary Title Report is acceptable; or ( i i )  to 
object to any easements, liens, encumbrances or other items, exceptions or 
requirements in the Preliminary Title Report (collectively, “Buyer’s Title 
Objections”), except for (A) any financing liens and tax iiens, lis pendens, leases and 
parties in possession, if any, which shell be released and terminated at Seller‘s cost 
at the Closing (the “Existing Liens”) and ( 5 )  matters (such as taxes and 

Closing. If Buyer shall not have notified Seller of Buyer’s Title Objections within such 
time specified above, Buyer shall be deemed to have approved the condition of title to 
the Real Property as shown by the Preliminary Title Report and elected to proceed 
toward Closing and the entire Earnest Money Deposit shall be non-refundable to 

/ 
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SLiyer except in the case of Seller default or as othenvise expressly provided to the 
contrary in this Agreement. 

(b) Seller shall have ten (70)  days after Seller's receipt of Buyer's Title 
Objections (if any) within which to advise Buyer, in writing, whether Seller will attempt 
to cure any or all of Buyer's Titie Objections by Closing ("Seiler's Title Notice"). if 
Seiler does not so notify Buyer within the time specified, Seller shall be deemed to 
have delivered Seller's Title Notice to Buyer on the tenth (70") day after receiving 
Buyer's Title Objections stating that Seller is unwilling to cure Buyer's Title 
Objections. 

On or before the tenth (IOrh) day after Buyer's receipt (or deemed 
receipt) of Seller's Title Notice, if Seller shall not have agreed to cure or attempt to 
cure ali of Buyer's Title Objections, Buyer shall either (i) waive, in writing, the curing of 
such Buyer's Title Objections as Seller shall have been unwilling to cure and proceed 
toward Closing; or (ii) elect to terminate this Agreement by giving written notice to 
Seller, in which event the Earnest Money Deposit (!ess the $5:000 previously 
released to Seller) shall be returned to Buyer and this Agreement shall terminate as 
provided in Section 2.5 hereof. Notwithstanding the foregoing, if Buyer fails to so 
provide such notice, Buyer shall be deemed to have e!ected to cancel this 
Agreement, in which event the Earnest Money aeposit (less the $51000 previously 
released to Seller) shall be returned to Buyer and this Agreement shali terminate as 
provided in Section 2.5 hereof. If Se!ler shall elect to attempt to cure Buyer's Title 
Gbjectlons and should Seller thereafter fail to cure Buyer's Title Objections by the 
Closing, Buyer shall either (A) waive, in writing, the curing of such Buyer's Title 
Objections and proceed toward Closing; or (3) elect to terminate this Agreement by 
giving written notice to Se!!er! in which event the Earnest Money Deposit (less the 
$5,000 previously released to Seller) shall be returned to Buyer 2nd this Agreement 
shall terminate as provided in Section 2.5 hereof. Notwithstanding the foregoing, if 
Buyer fails to so provide such notice, Buyer shall be deemed to have elected to 
c.ancel this Agreement, in which event the Earnest Money (less the S5,OOO previously 
released to Seller) shall be returned to Buyer and this Agreement shall terminate as 
prcvirjed in Section 2.5 hereof, 

(c) 

(dj If at any time prior to Closing, Title Insurer shall issue a supplemental 
title report which discloses additional matters (other than matters created by or with 
the written consent of Buyer or arising as a result of any work performed by or other 
activities of Buyer regarding the Real Property), the provisions set forth above in this 
Section 2.3.2 shall govern the review, objection and resoluticn obligations of the 
parties with respect to such additional matters; provided that Buyer shali have only 
ten ( I O )  days to deliver any objection io Selier foilowing Buyer's receipt of such 
supplemental report and copies of any additional documents disclosed therein. if 
Buyer fails to deliver any objection, Buyer shall be deemed to have eiected to 
proceed toward Closing and the Earnest Money Deposit shall be non-refundable to 
Euyer except in the czse of Seller default or as otherwise expressly provided to the 
contrary in this Agreement. 

2.3.3 Condition of Title. Seller shall preserve title to the Froperty and at the time of 
ciosinc shall deliver the Property in substantially as good condition with respect to title 
as of the date o? the Preliminary Title Report, except to remove an objectionable item. 



2.4 Inspection of Business Assets. 

2.4.1 lnvestiqation Period. For a period of sixty (60)  days from the Opening of ,,,’ 
Escrow (the “investigation Period”), Buyer shall have the right to satisfy itself that all 
aspects of the Business Assets are acceptable to Buyer, which right shall include the right to 
inspect the interior of the water tanks used by Seller in the operation of the Business. Seller 
acknowledges and agrees that such inspection of the water tanks will require that the water 
level in said tanks be drawn down during the Investigation Period. Buyer’s obligations 
hereunder shall be conditioned upon Buyer’s satisfaction with or waiver of such matters, 
which satisfaction or waiver shall be in Buyer’s sole and absolute discretion. if Buyer, at any 
time on or before the expiration of the Investigaiion Period, gives written notice to Seller and 
Escrow Agent that Buyer does not approve of the Business Assets, then the Escrow shall be 
terminated, the Earnest Money shall be returned to Buyer and this Agreement shall be 
terminated in accordance with the provisions of Section 2.5. Buyer’s failure to notify Seller in 
writing prior to the expiration of the Investigation Period of Buyer’s election to terminate this 
Agreement in accordance with the terms of this Section 2.4.1 shall be deemed Buyer‘s 
election to waive its righi to cancel this Agreement pursuant to this Section 2.4.1 and 
proceed to Closing. 

2.4.2 Review of Documents. Seller shall, within ten ( io)  business days of the / 
Opening of Escrow, deliver to Buyer for review by Buyer, to the extent in existence and in 
Seller’s possession or control, or reasonably obtainable by Seller, as of the date of this 
Agreement, all of the documents and information pertaining to the Business Assets and list 
on Exhibit “E” attached hereto (the “Due  Diligence Materials”). 

2.4.3 Access. Seller shall (a) permit Buyer and its representatives, at Buyer‘s 
expense, reasonable access during normal business hours to all of Seller’s assets, 
properties, contracts, documents, book, records, tax returns and reports, and other 
information pertinent to Buyer’s due diligence investigation of the Business Assets and the 
Business, (b) provide Buyer and its representatives the opportunity to inspect and audit 
Se!Ier’s books and records and otherwise to make reasonable investigations of the Business 
Assets and the Business, and (c) furnish to Buyer and its representatives all reasonable 
information with respect to t h e  Business Assets 2nd the Business that Euyer may reasonably 
request. 

2.5 Termination. 

Upon any termination by either of the parties hereto as expressly allowed under this 
Agreement: (a) Buyer shall promptly return to Seller any materials concerning the Business 
Assets previously delivered by Seller or Seller’s representatives to Buyer: (b) any funds held 
by Escrow Agerit shall be immediateiy delivered by Escrow Agent to the party entitled thereto 
as specified by this Agreement; and (c) the parties shall thereafter be relieved from further 
liability hereunder, except with respect to any obligations which expressly survive the 
termination of this Agreement. A copy of any notice of termination allowed under this 
Agreement shalf also 5% sent to Escrow Agent by the party electing to terminate. 

2.6 Limitations. 

The purchase of the Assets pursuant her& shall not constitute a purchase of Seller by 
Buyer nor render Guyer a successor in interest to Seller. This Agreement is limited to the 
purchase apd sale of the Bminess Assets only and Buyer is not assumin5 any liabilities of 



Seller with respect to the Assets or the Business which msy exist st any time prior to their 
transfer hereunder. 

2.7 Retained Liabilities. 

Buyer shall not assume any indebtedness, liabilities or obligations of Seller, including without 
limitation prepayments and cash deposits made by customers, or any ciaims against Seller, 
whether such indebtedness, liabilities, obligations or claims relate to payment, performance 
or otherwise, of any of the Payables or any other indebtedness, liabilities, obligations or 
claims (collectively, “Retained Liabilities”). Seiler shall pay each of the Retained Liabilities 
2s they become due, and Seller shall promptly repay to customers all prepayments and cash 
deposits. 

Section 3. Purchase Price. 

3.1 Total Purchase Price. 

Euyer agrees to pay Seller as the total Purchase Price for Seller’s interest in the Business 
Assets, the sum of SEVEN HUNDRED SEVENTY-ONE THOUSAND AND NOll00 
DGLLAFiS ($771,000.00) payable as follows: 

1’ 3.1.1 Earnest Money. $27,500 in cash, payable by Buyer’s warrant, which shall 
constitute the “Earnest Money,” shall be deposited by Buyer in Escrow with the 
Escrow Agent by 5:OO p.m., Phoenix time, within three (3) days of the Opening of 
Escrow. 

3.1.2 Cash at Closing. The balance of the Purchase Price, approxiimately 
$743,500.00 plus or minus prorations and other adjustments as provided in this 
Agreement, if any, shall be due at Closing and shall be  paid by Buyer’s warrant to 
Escrow Agent, for and on behalf of Seller, by 1:00 p.m. Phoenix time, on the Closing 
Date. 

3.1.3 Disposition of Earnest Money. The Earnest Money shall be deposited with 
Escrow Agent. The Earnest Money, including all interest earned thereon, if any, shall 
be applied (and Buyer shall receive a credit in the amount of the Earnest Money) 
toward the cash payment of the Purchase Price upon the Closing of this transaction. 

3.1.4 Release of Earnest Money to Seller. Instailments of the Earnest Money shall 
become non-refundable to Buyer, except in the event of Seller’s default hereunder or 
except as otherwise expressly provided in this Agreement, and shall be released to 
Seller, as follows: 

(a) $5,000.00 of the Earnest Money shall, immediately upon deposit by 
Buyer, be released to Seller. 

(b) An additional $5,000.00 of the Earnest money shall be released to 
I ui-’vl, r“.r.- c -ei,er’s ’ I  execgtion and .de$jeV ts E);yer cf Gptigr: ,Agreepent (2. 

defined below). 

(c) An additional $5,000.00 of the Earnest Money shall be released to 
Sel!er upon completion of a meeting, as evidenced by a certificate f rop RIi\tor 
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acknowledging the completion of said meeting, attended by Seller, Buyer and the 
appropriate representatives of the Arizona State Land Department (‘‘SLD”) for the 
purpose of specificaliy discussing modifications to the existing restrictions in favor of 
the SLD encilmbering the Option Property (as defined be!ow) so as to permit the USE 
of the Option Property by Buyer for general municipal purpcses. 

(d) An additional $7,500 of the Earnest Money shall be released to Seller 
upon Seller’s filing of an application with the ACC, in form and content reasonabiy 
acceptable :o Buyer, for the approval of the sale of Seller’s Business Assets to Buyer. 
Escrcw Agent shali have no obligation to release the portiori of the Earnest Money 
referenced in this subparagraph (d) until it shall have received written notice from 
Buyer stating that Seller h8s complied with the necessary condition precedent to such 
release. 

d 

(e) The final $5,000 of the Earnest Money shall be released to Seller upon 
the expiration of the Investigation Period, unless Buyer shall have previously 
exercised its right to terminate this Agreement in accordance with the provisions of 
Sectior, 2.4.1 hereof. 

3.2 Allocation. 

Pursuant to Section 1060 of the lnternal Revenue Code, the consideration for the Business 
Assets shall be allocated in accordance with the form of Exhibit “F”. 

Section 4. Requlatory Ccntincjency 

4.1 Continqencies. 

Buyer’s ob!igations mder this Agreement are contingent upon Seller obtaining (a) ail 
necessary approvals from the ACC for the sale o l  Seller’s Business Assets and (9) if 
required, any necessary approvals from Rnaricopa County for the transfer of ownership of the 
Business Assets from Seiler to Buyer (collectively, the “Regulatory Approvals”). Closing 
under this Agreement shall not occur until such Regulatory Approvals have been obtained 
and placed in Escrow. Seller shall assume all risks and liabilities associated with compliance 
with the regulatory authority of the ACC regarding this Agreement. Seller shall faithfully and 
diligently prosecute an application before the ACC requesting ACC Approval including, if 
Buyer so elects in its sole discretion, the extinguishment of Seller’s Certificates of 
Convenience and Necessity as provided in this Agreement. Buyer shall rezsonab!~ 
cooperate with Seller in the prosecution of that application, including but not limited to filing a 
position statement with the ACC in support of the application and expressing support for the 
ACC Approval at any hearings on the application held mder ACC jurisdiction by an 
administrative law judge, hearing officer or the Commission. Buyer shall not be required to 
take any action that Suyer believes may have the effect of subjecting Buyer to utility 
regulation by the ACC or may broaden the limited authority of the ACC beyond that of the 
ACC Approvai. 

Section 5. Covenants, Representations and Warranties Bv Seller and Buver. 

5.1 Seller’s Representations. 
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Except as otherwise set forth in this AQreernent, and in addition to all other covenants, 
warranties and representations of Seller herein, Seller hereby iepresents and warrants to 
B u ye r the fo I !ow i n g : 

5.1 .I Authority. Seller has full power and authority to  ow^! and operate the Business 
Assets and to conduct the Business. Seller has fuli power and authority and, as to 
the individual executing this Agreement on behalf of Selier! capacity to make, 
execute, deliver and perform this Agreement. The execution, delivery ana 
performance of this Agreement by Seller has been duly authorized by all necessary 
corporate action on Seller's part. This Agreement is a legal, valid and binding 
obligation of Seller and is enforceable egainst Seller in accordance with its terms. 

5.1.2 Title. Seller has good and marketable title to the Business Assets free and 
dear of any Liens and, upon the Closing, Buyer shail have and receive good and 
marketable title to the Business Assets free and clear of any Liens. 

5.f.3. No Other Sale. Seller has not entered into. and there is not existing as of the 
date of this Agreement, any other agreement, written or oral, under which Seller is 
obligated to sell the Business Assets or any portion thereof to any third party. 

5.1.4 Liabiiities. Seller has no actual knowledge of any judgments, liens, actions or 
proceedings pending against Seller 0: the Business Assets which woufd adversely 
affect this transaction or the title which Buyer will receive, other than as set forth in 
the Preliminary Title Report. 

5.7.5 Liens. No judgments, liens, security interests or other monetary obligations 
against the Business Assets will be outstanding at the time of Closing, except 
Permitted Encumbrances and current real estate taxes which are not yet due and 
payable . 

5.1.6 Labor, Materials. 1411 bills and invoices for labor and materials furnished to or 
on beha!f of the Susiness Assets which have been incurred by Selier prior to the time 
of conveyance and transfer to Buyer, if any, will be paid by Seller and acknowledged 
in writing as paid by the laborer or silppiier, as the case may be. 

5.1.7 Compliance. To the best of Selier's kno\l\;ledge, the operation of the Business 
and ?he use of the Business Assets arid the Real Property have been and are being 
conducted in accordance with all applicable /a\ws, ordinances, rules and regulations of 
all Authorities having jurisdiction. Seller has not received notice that any Authority 
presently claims Seller's conduct or operation of the Business, use or ownership of 
the Business Assets, or use of the Real Property, to be in violation of any law, 
ordinance, rule, regulation or order of any Authcrity, and Seller does ngt know of any 
circumstance that might give rise to such a ciaim by any Authority and to the best of 
Seller's knowledge no such violation exists. 

5.7.8 Proceedinqs. There are no actions, suits or proceedings pending or, to the 
U V l i  -I 

any court, arbitrator or A.uthority that, individually or in the aggregate, would have a 
materia! adverse effect upon the Business or the Business Assets if conducted and 
used in the manner heretofore conducted and used, or would adversely affect the 
validity of this Agreement or its enforceability against Seller, the consummation by 
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Seiier of the transactions contemplated hereby, or the compiiance witti the terms 
hereof by Seller. Seller is not a party to or bound by any asreement or any judgment, 
order, writ, injunction or decree of any court or Authority that 2revents or restricts 
Seller $om performing this Agreement. 

5.3.9 Taxes. Ail sales or transaction privilege taxes, persona! and real property 
taxes, payroil (including, Medicare and FUTA) and withhoiding taxes (including 
federal and state withholding), and income taxes that are required to be paid by Sel!er 
as shown on tax returns filed by Seller prior to the date of this Agreement, m- as 
subsequently assessed by the taxing Authority, with respect to the Eusiness Assets 
3r the operation of the Business, have been paid, other than current property taxes 
that are not yet delinquent. All such sales, income, property, payroll and withholding 
tax returns of Seller, required to be filed prior to the date of this Agreement, have 
tinen filed. No agreements made by Seller for the extension of time for the 
assessment of any such taxes is now in force. 

5.1 .IO Eciuigment. .Ail Eachinery, equipment and other operable tangible personal 
property included in the Equipment is clean and in good working condition, and Seller 
shal! maintain, until the Closing Date, the Equipment in a clean and good working 
condition. 

5.1 . I  1 No Violations. The execcltion and delivery of this Agreement do not, and the 
consummation of the transactions contemplated by this Agreement by Seller and the 
compliance with the terms, conditions and provisions of this Agreement by Seller will 
not: (a) contravene any provision of the articles of incorporation or bylaws of Seller; 
(b) either (i) result in a breach or constitute a default (or an event that might, with the 
passace of time or the giving of notice, or both, constitute a default) under, or (ii) 
result in or permit the termination or amendment of any provision of, or (iii) result in or 
permit the acceleration of the maturity or cancellation of performance of any 
obligation under, or (iv) result in the creation or imposition of any Lien upon, any of 
the Business Assets or give to any person any interest or rights under any indenture, 
mortgage, loan or credit agreement, license, contract or other agreement or 
commitment to which Seller is a party or by which Seller or the Business Assets or 
the Busi~ess is bound or affected, or any judgment or order of any court or P\uthority 
or m y  applicable law, ruie or regulation. 

5.: . I  2. No Bankruptcy. Seller has not (a) made a genera! assignment for the benefit 
of creditors, (b) filed any voluntarj petition or suffered the filing of an involuntary 
petition by Seller's creditors, (c) suffered the appointment of a receiver to take all, or 
substantially ail, of Sel!er's assets, (d) suffered the attachment or other judicia! 
seizure of all, or substantially all, of Seller's assets, or (e) admitted in writing its 
inability to pay its debts as they fall due, and no such action is threatened or 
contem plated. 

5.1 .I 3 Best Actual Knowiedqe. All information prepared by Seller and provided or to 
be provided by Seller to Buyer and all representations by Seller are accurate to the 
sesi of Selier's acttiai knowiedge wit!-iout S e k r  having i r d e  sny specific 
investigation thereof; as to all other information provided or to be provided by Sel!er to 
Bzyer, Seiier knows of EO inalcsuracies; 



5.7.14 Resulations. To the best of Se!ler's actual knowledge, there are currently no 
violations of any applicable zoning regulation or ordinance or other law, order, 
ordinance, rule, regulation or requirement, or of any covenant, condition or restriction 
affecting or relating to the use or occupancy of the Property from any governmental 
agency having jurisdiction ever t h e  Business Assets or from any other person entitled 
to enforce the same. 

5.1.15 Permits. Seller has all permits, licenses! authorization and approvals required 
by law or any governmental agency to conduct the Business. 

5.1.lf i  Condemnation. To the best of Se!ler's knowiedge, there are no pending or 
threatened condemnation or eminent domain proceedings which would affect the 
Business Assets. 

5.7.17 Disclosure. None of the representations or warranties made by Seller in this 
Agreement, nor any document, statement; certificate, scheduie or other information 
furnished or to be furnished to Buyer pursuant to this Agreement or in connection with 
the transaction contemplated hereunder contains, or will as of the Closing Date 
contain, any untrue statement or a material fact, or omits, or will as of the Closing 
Date omit, to state a materia! fact necessary to make the statements of facts 
contained therein not misleading. 

5.1.15 Creditors. As of the closing except as set forth in Section 12, all bills and 
invoices for goods and services related to or which are a part of the Business Assets, 
if any, shall be paid; all Creditors shall be paid; all employees (if any) and salaries, 
wages, bonuses, vacation pay and benefits accrued up to the date of Closing shail be 
paid; 31i withholdings, payroll taxes, unemployment insurance, worker's compensation 
benefits, and all cther similar payments shall be paid current to the date of Closing; 
and no claims by Creditors shall exist which may encumber the Business Assets. 

5.1 . I 9  Oraanization. Seller has been duly formed and presently exists as an Arizona 
corporation, and has the full right and authority to enter into this Agreement, to 
consumnate the sale contemplated herein and to observe and perform all of its 
covenants and obligations hereunder. The person executing this Agreement and any 
other document required hereby has full authority to act on behalf of and to bind the 
Seller in and to the obligations imposed on it by this Agreement. Seller shall furnish 
to Buyer such documentation to evidence such authority as Buyer may reasonably 
request. 

5.1.20 Environmental Ivlatters. Se!!er has used the Business Assets and the Rea! 
Propefiy only for the conduct of the Business. 

(a) There is not nrJw on or under the Real Property, including t he  soil: 
drywells, wells, sumps, surface wster and groundwater, any Hazardous Materials, 
and Seller is not aware of any Hazardous Materials on or under the Real Property; 
there are no underground storage tanks. underground gasoline or diesel tanks, or 
underground vessels iocated on The Reai Property. 

(b) Neither Seller nor the Rea! Property has been or currently is subject to 
any judicial or administrative proceedings, or civil or criminal complaint alleging a 



violation of any federal, state or local governmental health and safety statute or 
reguiatim. 

(c) Neither Seller nor the Real Property has been or currently is subject to 
any federal, state or local investigation evaluating whether any remedial action is 
needed to respond to the release of Hazardous Materials. 

(d) There are no conditions on the Real Property that may give rise to any 
claim by a regulatory agency or a third party for violation of any federal, state or local 
environmental or health and safety statute or regulation. 

(e) Seller has not generated, used, treated, transported to or from, stored 
or disposed of Hazardous Materials on, under or about the Real Property, and there 
is nothing that may prevent or interfere with the continued use of the Real Property or 
the continued operation of the Business in full compliance with all applicabie 
environmental laws. 

(f) The term “Hazardous Materials” includes any material or substance 
defined or treated in any environmental law as posing potential risk to persons, 
property, public health, safety, welfare or the environment and all waste, materials 
and substances that could lead to any liability, costs, damages and/or penalties under 
any environmental law or permit, including, without limitation, “solid waste,” 
“hazardous substances:” “hazardous air poliutant:” “asbestos,“ “pollutani,” 
“con t a m i na n t , ” “ haza rd ou s materia I, ’I ” h aza rd o u s wa s t e , ’‘ ”to xi c c h e m i ca I, I’ ‘‘ pet ro I eu m 
or petroleum products,” “toxic,“ “hazardous chemical,” “extremely hazardous 
substance,“ “pesticide,” or “chemical substance” as those terms are now or hereafter 
defined, deemed, determined, classified or regulated by any federai, state or local 
law, regulation, ordinance, policy or directive dealing with health, safety or the 
environment. 

The “actual knowledge” of Seller, as used in this Section 5.1, means the actual, 
present knowledge of Abraham Harris, I l l  as of the date of this Agreement. As to any 
of the representations or warranties in this Section 5.1 that are based on Seller’s 
knowledge, if, after the date of this Agreernent and prior to the Closing, Seller obtains 
aciual knowledce (as defined in the first sentence of this paragraph) that any of such 
representations or warranties have become incorrect or inaccurate in any material 
respect, then Seller shall give notice thereof to Buyer by 5 : O O  p.m., Phoenix time, on 
the dab  that is three (3) business days immediately fol!owing the date on which 
Selier obtains knowledge of such incorrectness or inaccuracy. Upon giving such 
notice, Seller‘s representations and warranties in this Section 5.1 shall be deemed 
modified to the extent described in the notice. Notwithstanding the foregoing, if Seller 
gives Buyer notice under this paragraph of the KiGdIficatiOn of any of Seiler‘s 
representations or warranties, Buyer shall have until 5:OO p.m., Phoenix time, on the 
date that is seven (7 )  business days immediately following the date on which Buyer 
receives Seller’s notice to give Seller notice of Buyer‘s objection to such modifications 
if Buyer reasonably determines that the new facts or conditions disclosed by such 
modifications reasonatsiy cobid have EA r7iegaiive ~mpac? on S u j i ~ r ‘ s  proposeC 
development or use of the Business Assets. If Buyer delivers the objection notice 
withiq the time provided, Buyer and Seller shal! proceed to negotiate in good faith to 
resolve such objections; however, Seller shall have no obligation to pay any monies 
or incur any liab es or obligations to accomplish such resolution. If Buyer’s 



objections are not resolved by the earlier of: (a) 5:OC p.m., Phoenix time, on that date 
that is ten (1 0) days immediately fol!owing the date on which Seiler receives notice of 
Buyer‘s objections; or (5) 12:OO noon, Phoenix time, on the Closing Date (the 
“Resolution Deadtine”), then BL;yer shail either: (i) terminate this Agreement by 
cjiving written notice d such terminalinn to Seller and Escrcw Agent by the P.esolution 
Deadline and Escrow Agent and/or Se!ler, as applicable, shall immediately return the 
Earnest Money to Buyer; or (ii) waive such objections and proceed with Closing. If 
Buyer does not give notice of termination by the Resolution Deadline, Buyer shall be 
deemed to have waived its right to terminate this Agreement pclrsuant to this 
paragraph. 

Notwilnstanding anything to the contrary contained in this Agreement, it is understood 
and agreed that all representations and warranties of Seller set forth in this 
Agreement shall survive the Closing of this Agreement. 

5.2 Bclyer‘s Representations. 

Buyer hereby represents to Seller as follows: 

5.2.1 Authority. Buyer has been duly formed and presently exists as a municipal 
corporation under the laws of the state of Arizona. and the entering into of this 
Agreement and the performance of Buyer‘s obligations hereunder have been duly 
authorized by all proper and necessary actions, and do not violate any applicable 
governmental statute, rule, regulation, ordinance, contract or other restriction. The 
person executing this Agreement and any other documents required hereby has full 
authority to act or! behalf of and io bind the Buyer in and to the obligations imposed 
on it by this Agreement. 

5.2.2 Bindinq Aqreernent. This Agreement and all documents required to be 
executed by Buyer are and sha!l be valid, legally binding ob!igations of Buyer, 
enforceable against Buyer in accordance with their terms. 

5.3 Joint Representations and Warranties. 

Seller and Buyer represent and warrant to each to the other that they have not dealt with any 
real esia?e broker or agent in connection with the purchase and sale transaction that is the 
subject matter of this Agreement, and each party agrees to indemnify, defend and hold 
harmless the other from and on account of any claims, demands, costs and expenses 
including! but  not limited to, reasonable attorneys’ fees, that may be asserted against, 
suffered or incwred by the iridemnitee on account of the defau!t by the indemnitor under this 
Section 5.3. Seller’s 2nd Buyer’s representations and warranties set forth in this Section 5.3 
shail survive the termination of this Agreement. 

5.4 Cwenants of Seller. 

5.4.1 Conduct of Business. From and after the executicn of this Agreement by the 

ExceFt as othwuise permitted by this Agreement or approved in advance by Buyer in 
writing, until the Closing: 

pa2ies 2nd ~~~~~ Cicsing, So,!ier shail i;;ese;‘/e . ,  ;;s . ~ d ~ i n e ~ ~  , f;:gar;;pz;cn . ,. i r i ~ c t ,  
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(a) The Business shall be conducted only in the ordinary course and 
consistent with past practice, which without limitation shall include compliance with all 
applicable laws, regulations and administrative orders of a11 Authorities the 
noncompliance with which could. individually or in the aggregate, have a material 
adverse effect on the Business: 

(b) Seller shall maintain in full force all insurance policies, fidelity bonds 
and performance bonds currently in forse and shall pay when due all premiums for all 
such policies and bonds; 

(c) Seller shall not engage in any activities or transactions that are outside 
the ordinary course of the Ejusiness or inconsistent with past practice that, individually 
or in the aggregate, would have a material adverse effect on the Business; and 

(d) Seller shall not make any commitments or take any actions that would 
or might cause any of Seller’s representations and warranties in this Agreement to be 
untrue, inaccurate or incomplete. 

(e) Seiler shall pay and discharge when due all liabilities and obligations of 
Seller relating to the Business Assets and the Business through the Closing Date. 

(f) Seller shall perforn all of its obligations tinder contracts relating to the 
Business Assets or the Business. 

(9) Seller shail not er,ter icto any contract or commitment, incur any 
liability, absolute or contingent, waive any right or enter into any other transaction that 
could materially and adversely affect the Business Assets or the conduct of the 
Business. 

(h) 
Business Assets. 

Seller shall not morigage, pledge, hypothecate or encumber any of the 

5.4.2 Sel!er’s Taxes. Seller shall pay before delinquent all the following taxes of 
Seller and the Business, to the extent app!icable: (a) income taxes; (b) transaction 
privilege or sales taxes ana use taxes; (c j  payroll taxes (including, without limitation, 
federal and state withholding: FICA, Medicare and FilTA); (d) income taxes d u e  on 
the sale by Sel!er and the purchase by Buyer of the Business Assets; and (e) transfer 
taxes, filing fees! transfer fees, lien release fees, set-up and termination fees and 
collection service fees if any. Seller shall obtain and deliver to Buyer, as soon as 
reasonably practicable, a certificate of good standing from the Arizona Department of 
Revenue to the Seller to the effect that Seller has filed its income, withholding or 
payroll, and transaction privilege tax returns on a current basis and that Seller has no 
outstanding fiabilities thereunder, such certificate to be dated as close to the Closing 
Date as is practicable. 

Sectior, 6. Indemnification. 

6.1 Seller. 

Seller shall indemnify, defend and hold Buyer harmless against and in respect of: 

r 
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6.1 .: 
expressiy assumed by the i3uyer herein; 

Ail liabiliiies and obligations of, or ciaims against the Susiness Assets not 

6.1.2 Any damage or deficiency prior to Clcsing resulting from any 
misrepresentation: breach of iwarranty or nonfulfillment rjf any agreement on the part 
of the Seller hereunder or from any misrepresentation in cr omission from any 
certificate or other instrvment furnished or to be furnished to the Buyer under this 
Agreement; and 

6. i .3 Ail acticns, suits, proceedings, demands, claims, assessments, judgments, 
costs and expenses incident to any of the foregoing or any obligations or liabilities of 
Seiier in connection with the Business Assets transferred hereunder arising out of the 
Susiness prior to the date of Closing. 

Buyer shall promptly notify Seller in ;writing of any claiml act or notice which could 
give rise to a claim of indemnification under this Agreement. If Selier desires to 
cociesi the claim, it shail do so at its sole ccsi and expense without reimbursement 
from Buyer and shal! keep Buyer advised as io !he status of the defense as 
reasonably required by Buyer. If Seller shall fail to successfully contest a claim as 
provided for above; pay a claim or final judgment rendered against it; or remove any 
lien or attachment within ten (IO) days after imposition, then Buyer may, but shall not 
be ob!igated to, pay any such claim, judgment or lien. In the event of such payment 
by Buyer, Buyer shail be entitled to an offset in the amount so paid by Buyer, plus 
costs, actual attorneys' fees and costs, and interest at the legal rate in connection 
therewith. In the event Buyer claims any such offset hereunder. Buyer shall so notify 
Seller in writing. Any amount due Buyer not paid by such offset shall be immediately 
due and payable by Seller. The provisions of this Section 6.1 shall survive Clcsing. 

6.2 Buyer. 

To the extent permitted by law, Buyer shall indemnify, defend and hold Seller harmless 
against and in respect of: 

6.2.1 Any costs, experses, damages or deficiencies resuiting frsm any 
misrepresentation, breach of warranty or nonfulfiilment of any agreement on the part 
of Suyer hereunder or from any misrepreseniation in or omission from any certificate 
or other instrument furnished or to be iurnished to Seiier by Buyer under this 
Agreement: 

Seller shall promptly notify Buyer in writing of any claim, act or notice which could 
give rise to a claim of indemnification under this Agreement. Seller shall not settle, 
pay or confess judgment with regard to such claim if Seiler receives from Buyer within 
fifteen (15) days after the aforesaid notice of such claim a statement in writing by 
Buyer that Buyer will diligently defend the claim. If Euyer desires io contest the claim, 
it shall do so at its sole cost and expense without reimbursement from Seller and shall 
keep Seller advised as to the status of the defense as reasonabiy required by Seller. 
i f  Buyer shaii fail to suc;cessia!;y e 1 1  c~fitesi ;i clsim 2s prt;vid& f ~ r  s,i;s.;e; pay 2 c i a j ~  3: 
fi--l iia ,idgment ;, rendered against it; or remove any lien or attachment within ten (IO) 
days after imposition, then Seller may, but shall not be  obligated io, pay any such 
claim, judgment or lien. !n the event of such payment by Seller, the amour;: of such 
payment plus costs, and actual attorneys' fees together with interest thereon at the 
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legal rate per annum shal! be paid by Buyer to Seller within thirty (30) days. The 
provisions of this Section 6.2 shall survive Closing. 

Section 7. Tax Claims 

7.1 Determination 

The parties shall jointly determine whether there exist any Tax Claims upon the execution of 
this Agreement or as soon thereafter as is practicable. If any such claims exist, Seller shall 
take all steps necessary to effect removal and/or satisfaction of any such claims, whether by 
assertion, levy, lien and administrative or judicial action, prior to the Closing Date. Filing of 
an unconditional Disclaimer of Interest by the taxing jurisdiction will satisfy the requirements 
of this Section 7.1 as to Tax Claims by the referenced taxing jurisdictions. In the event that 
Seller does not effect removal and/or satisfaction of one or more Tax Claims prior to the 
Closing Date: Buyer is authorized to withhold from the Purchase Price an amount that Buyer 
determines in good faith is reasonably necessary and prudent to ensure that all outstanding 
Tax Claims can be satisfied in full. 

7.2 Indemnification for Tax Claims. 

Seller shall hold Buyer harmless against all assertions, liens or attempts to collect on Tax 
Claims against Buyer or the Business Assets and all revenues Buyer receives from operating 
the Subject Water Facilities, and shall reimburse Buyer for its reasonable attorneys' fees, 
costs and expenses, as well as damages and losses proven by Buyer, as a result of all Tax 
Claims. The provisions of this Section 7.2 shall survive the Closing 

Section 8. Conditions Precedent. 

8.1 Buver's Conditions Precedent. 

The following are conditions precedent to the obligations of Buyer under this Agreement. If 
any of the conditions are not satisfied or expressly waived by Buyer in its sole discretion 
within the time provided in this Agreement, Buyer may terminate this Agreement and receive 
the return of all Earnest Money, in which event Buyer and Seller shall have no further duties, 
liabilities or obligations under this Agreement except those that expressly survive termination 
of this Agreement. In addition to the foregoing, Buyer may conditionally waive the conditions 
precedent set forth in this Section 8.1 by delivery of written notice to Seller: 

8.7.1 On or before the expiration of the lnvzstigation Period, Buyer shall have 
approved of all matters which Euyer is entitled to inspect, review cr approve pursuant 
io Seciions 2.3 and 2.4 of this Agreement. 

8.1.2 Seller's warranties, representations and covenants contained in this 
Agreement are true and correct as of the Closing Date in all material respects, and 
Seller shal! have performed each covenant and obligation of Seller set forth in this 
Ag re ern en t. 

8.1.3 Seller shall have provided to Buyer copies of its company resolutions 
providing that Seller is authorized to sell the Business Assets to Buyer in accordance 
with the terms of this Agreement (as amended, if applicable) and to enter into, 
executive, deliver and perform this Agreement and that Abraham Harris, Ill is 
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authorized on behalf of Selier to execute and delivrr all documents relating thereto 
(the “Seller Resolutions”). 

8.7.4 Seller’s legal counsel shall have provided to Buyer a legal opinion (“Seller’s 
te92i Opinion”), in forn? and content reasonably acceptab!e to Buyer. npining that (if 
Seller has the requisite corporate power and authority t c ~  sell the Business Assets to 
Buyer and (ii) the execution, delivery and performance of the Agreement have been 
duly authorized by all requisite corporate action on the part of Seller. 

8.1.4 The physical condition of the Equipment shall be in a clean and good working 
condition on the Closing Date. 

8.1.5 All Regulatory Approvals have been obtained. 

8.1 .E To the best of Seller’s knowiedge; no statute, rule or regulation of any court or 
Authority shall be in effect that restrains or prohibits the transactions contemplated by 
this Agreement or that would adversely affect the ownership and operation of the 
Business Assets in the manner in which the Business Assets have been owned and 
operated by Se!ler. There shall not be pending or threatened any litigation, suit, 
action or proceeding by any party that (i) would adverseiy affect the ownership or 
operation of the Business Assets as owned and operated by Seller; (ii) seeks to 
restrain or prohibit the transactions contemplated by this Agreement; (iii) challenges 
the legality or validity of the transactions contemplated by this Agreement; or (iv) 
seeks damages from Buyer as a result of the transactions contenplated by this 
Agreement. 

8.1.7 Seller have provided either (a) evidence reasonably satisfactory to Buyer that 
easements for waterlines exist in the locations shown on the attached Exhibit “F” or 
(b) easemenis for water lines in said locations, executed and acknowledged by the 
owners of the properties to be subjected to said easements, in form and content 
reasonably acceptable to Buyer 

8.1.8 The parties shall each have executed that ceriain Real Estate Purchase 
Option Agreement (the “Option Agreement”), in such form as shall have been 
reasonably agreed upon by the parties, granting to Buyer the option to purchase from 
Seller that certain real property located in Maricopa County, Arizona, and legally 
described in Exhibit “G” attached hereto (the “Option Property”)! said option to 
extend for a period of ten (”lo) years from the date of the Option Agreement and to 
permit Buyer to purchase the Option Property for a purchase price equal to the 
appraised vahe of the land at the time the option to psrchase the Option Property is 
exercised. 

8.2 Seller’s Conditions Precedent. 

The following are conditions precedent to the obligations of Seller under this Agreement. If 
any of the conditions are not satisfied or expressly waived by Seller in its sole discretion 

Earnest hiloney shall be returned to Buyer (uniess the failure of a sonditicn is the result of 
Buyer’s breach of this Agreement, in which case the provisions of Section 16.2 below shall 
apply), and Buyer and Seller shall have no further duties: liabilities or obligations under this 
Agreement except those that expressly survive termination of this Agreement. In addition to 

wilnin the time provided ii7 this Agreeniant, Seiie; T I Z ~  ’----...-,-.- tei ! I  ,;I in& this Agieemei;t and ail 



the foregoing, Seller may conditionally waive the conditions precedent set forth in this 
Section 8.2 by delivery of written notice to Buyer: 

8.2.7 Buyer's warranties, representations and covenants contained in this 
Agreement are :rue 2nd correct 2s of the Closing Date in a!! material respects. 

8.2.2 Buyer shai! have performed each covenant and obligation of Buyer set forth in 
this Agreement, including, without limitation, the timely delivery of the Purchase Price. 

8.2.3 Each party has executed the Option Agreement. 

8.2.4 All Regulatory Approvals have been obtained. 

8.2.5 
effect that restrains or prohibits the transactions contemplated by this Agreement. 

No statute, rule or regulation or order of any court OT Authority shall be in 

8.3 Cooperation. 

Buyer and Seller shall reasonably cooperate in connection with the satisfaction of the closing 
conditions, including, without limitation! executing any necessary applications or other 
required documents. 

Section 9. Escrow Aaent. 

9.1 Ciosinq Aqent. 

- 
I he Escrow Agent. sha!l serve as the Closing agent for this transaction. 

9.2 Deliveiv of Transfer Instruments. 

The Transfer Instruments and any other documents required by this Agreement or applicable 
laws shall be placed by the parties into escrow with the Escrow Agent and shall be deiivered 
to the appropriate party upcn Closing. 

9.3 Other. 

The Escrow Agent agrees io do all things reasonably required by the terms of this 
Agreement to closs this transaction. 

Section 9. Closinc Date. 

The C!osing of this sale shal! take place on or before [given timeline for 
ACC approval, this date will probably need to bi? early in 2013). in the event the parties wish to 
extend the Closing Date, they may do so provided a written instrument is executed by the parties 
and deiivered to the Escrow Agent setting a new date for Closing. The new Closing date shall also 
bi? the new date for proration. 

Section I O .  Ciosinq Documents. 

I s .?  Seller's Deposits. 



10.1 .I The Transfer Instruments required by this Agreement. 

10.1.2 Any cther documents or instruments required by this Agreement. 

“!.1.3. 
effectuate the transaction contemplated herein. 

.Any other insirumerts necessary to or reasonably required by Buyer to 

10.2 Bui/er‘s Deposits. 

Prior to Closing, Buyer shzil deposit in escrow for delivery to Seller ?he following: 

192 .1  All sums required of Buyer to close this transaction. 

10.2.2 Such Transfer lnstruments as are required of Bu)/er 

10.2.3 
effectuate the transaction contemplated herein. 

Any other instruments necessary to or reasonably required by Seller to 

Section 11. Costs. 

Costs of Closing and/or expenses connected with the transfer of the Business Assets and 
the sale thereof shall be divided between Buyer and Seller, and paid through escrow, as follows: 

1 1.1 Attornevs’ Fees. 

Each party shall pay its own attorneys’ fees and costs. 

1 ? .2 Escrow Fees. 

The escrow fee and all filing and recording fees shall be divided equally between Buyer and 
Seller, to the extent that such recording fees or filing fees are for the Transfer Instruments. If 
any recording fees or filing fees are necessary as a result of recordings required to dear title, 
they shall be paid by Seller. 

11.3 Title insurance. 

The premium for the standard title insurance policies required io be provided by this 
Agreement shall be paid by Seller. Buyer shall pay the difference between the standard 
premium and an extended premium, if any. 

Section 12. Prorations. 

All of the following in 12.1 and 12.2 shall be prorated as of 12:Ol a .m.  on the Date of Closing. 

12.1 Taxes. 

A!I current real estate taxes agai.nst the Peal Property. Any delinquent taxes, penalties and 
interest thereon for the Real Property shall be paid by Seiler on or before Closing. 

12.2 Assessments. 
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All current assessments, both principal and interest, against the Rea/ ProDerty Any 
delinctient amoilcis sha!i be paid by Seller on or before C ~ O S I ~ ~ .  

12.3 Other. 

4 "  3 
, L . ~ . l  insCirancg snaii be canceled by Seller as of Closing. 

12.3.2 Telephone bills 2nd listings shall be prorated 

12.3.3 Utility service shall be transferred by Se!ler to Buyer as of Closing. 

12.3.3 Utility deposits, if any, shall be returned to Seiier, and Buyer shall make its 
own uti I i ty d e pos i t arrangements . 

7 2.3.5 Maintenance contracts for services, supplies or Equipment as approved by 
Buyer in :writing, shail be prorated as of Closing. 

12.3.6 Leases for Equipment (inc!uding vehicles if any) shati be prorated as of 
C!osing. 

12.3.7 ?ersonal property tax shall be prorated as of Closing. 

12.3.8 Billing and collections shall be prorated in accordance with Section 19 

Section 13. Risk of LOSS. 

13.1 Prior to Closing. 

The risk of loss for damage by fire or other casualty, or the taking by eminent domain, until 
Closing, shall be assumed by and shall be the responsibility of Seller. Upon the happening 
of any material loss and within ten (IO) business days after notification thereof, Buyer may 
elect in wri:ing to terminate this Agreement or close the sde. if any election to terminate the 
Agreement is made, the Earnest Money shall be returned to Euyer and this Agreement shall 
thereiipon become null and void. In the alternative, if an election to procsed with Closing is 
made by Buyer, any insurance proceeds andior condemnation award. in connection with the 
ioss shall be assigned to Buyer, but there shall be nc adjustment to the Purchase Price. 

13.2 After Closinq, 

The risk of loss or damage by fire or other casualty, or the taking by eminent domain, shall 
be asstimed by Buyer after the Closiqg date. 

Section 7 4. Insurance. 

Buyer shall place its own insurance coverage on the properly and Seller shall terminate any 
insurance coverage it may have as of Ciosing. Escrow Agent shall not be responsible for monitoring 
.' iiU _..a. :>e. r;->n- 

Section 15. Assisrment of Aqreemeni. 

The rights of any party under this Agreement are not assignable withotit the prior written 
consent c i  the &her pacy, which may only be withheld with cagse. 

n -  
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16.1 If Seiler breaches or is in default under any of its obligations 
hereunder, and provided that Buyer is not then in breach or default of its obligations 
hereunder, then Buyer, at Buyer's option, shall be entit!ed to (i) seek specific performance of 
Seller's obligations hereunder; (ii) terminaie this Agreement by written notice to Seller and 
Escrow Agent, in which event the Earnest Money, any accrued interest thereon and all other 
wms previously deposited by Buyer with Escrow Agent or which were paid to Seller on 
account of this Agreement shall be returned to Buyer, and Buyer may pursue any claim for its 
actual damages not to exceed $50,000.00 plus attorneys! fees and costs as provided by law; 
or (iii) waive such bwach and proceed to Closing. Notwithstanding any such termination, 
Buyer shall have the continuing right to enforce any surviving obligations provided for in this 
Agreement. 

Default by Seller. 

36.2 li Buyer breaches or is in default under any of its obligations 
hereunder, and provided that Seller is not then in breach or default hereunder, Seller as its 
sole remedy for Puyer's breach shall be entitled to terminate this Agreement by written notice 
to Buyer and Escrow Agent! in which event Seller shall be entitled to receive (or retain if 
Seller has already received) the Earnest Money as liquidated damages for Buyer's breach, 
and this Agreement shall terminate. Payment to Seller of the Earnest Money shall terminate 
all of Sellers' rights and remedies at law or in equity against Buyer with respect to this 
transaction for Buyer's breach of this Agreement. The palties hereby agree that the amount 
of the Earnest Money shall be and constitutes liquidated damages for Buyer's breach of this 
Agreement, Buyer and Seller acknowledging and agreeing that it is difficult or impossible to 
determine the actua! damages Seller would suffer from Buyer's default under this Agreement 
and that the agreed upon liquidated damages are not punitive or penalties and are just! fair, 
and reasonable. Notwithstanding any such termination for Buyer's failure to close this 
transaction, Seller shall have the continuing right to enforce any surviving obligations 
provided for in this Agreement. 

Default by Bwer. 

16.3 Notice and Cure. Notwithstanding anything in this Agreement to the contrary, no 
party shall ever be in default hereunder unless such breaching party first receives written 
notice of defauit from the non-defaulting party hereunder, statin9 with specificity the 
purported default or %vents of default, and thereafter the defaulting part j  fails to cure such 
default to the reasonable satisfaction of the non-defaulting party within ten (1 0) business 
days of the defaulting party's receipt of such written notice of defauit. 

I Section 17. Customer D2posifs. 

17.1 Seller's Responsibilitv. 

1526859.4 

17.1 .I Seller shall retain all customer deposits and meter deposits and Buyer shall 
not receive any credit against the Purchase Price therefor. 

17.1.2 Seller shall be responsible for refunding all customer deposits and meter 
deposits, and shall do so in accordance with any requirements established by the 
ACC. Seiier shaii b e  entiiied io offset cilsiorfier deposits and meter deposik asaifisl 
amounts due from customers, in accordance with any requirements established by 
the ACC. Seller shall refund the remaining balance of customer deposits and meter 
deposits as a credit to the final month's water service billing rendered by Seller, and 

. ,  
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shall provide documentation of same to Buyer and to the Arizona Corporation 
Co ni m is s io n . 

Section 13. Employees. 

18.1 Seller's Responsibilities. 

18.1.1 Seller shall be responsible for payin5 all FICA, existing benefits and accrued 
vacation pay io all employees employed by seller as of Closing and Seller shall hold 
Buyer harmless for any claims by or obligations owed to such employees arising by 
reason of Buyer's acquisition of the Business Assets. 

18.1.2 
midnight on the date of Closing. 

18.1.3 Seller shall not make apy salary adjustments, nor hire additiona! employees or 
promote any employees after the date of this Ayeement without the written consent 
of Buyer. 

Seller shall terminate the employment of all remaining employees as of 

18.1.4 
effective date of transfer of the Business Assets to Buyer. 

All independent contract employees (if any) wil! be canceled upon the 

Section 19. Meter readinqs and Billinqs. 

19.1 Meter Readinqs. 

The parties shali jointly read all customer meters and agree upon all meter readings 
on the Closing Date. Seller will bill all customers for water served by Seller prior to 
the joint meter reading on the Ciosing Date. Buyer will bill customers for all water 
served by Buyer following the joint meter reading on the Closing Date. The parties 
shall cooperate with respect to payments made in the ordinary course by any third 
?arty so that Buyer and Selier each receive the third party paymenis appropriately 
payable to them under this Agreement. Seller shall be entitled to receive all accounts 
receivable for water deliveries made by Seiler through the joint meter reading on the 
Closing Date. Buyer shall be entitled to receive all payments for water deliveries 
made after the joint meter reading on the Closing Date. 

Section 20. Post-Closinq Cooperation 

20.1 Access. 

Seller shaii reasonably cooperate with Buyer with regard to t h e  transfer of Seller's system to 
Buyer, including but not limited to providing access to Seiier's know!edgeable water operators and 
maintenance personnel to assist Buyer's water operations personnel in becoming familiar with the 
system and its operations. 

20.2 Use of Seller's Persnn-re! 

if Buyer were to decide that it needed active assistance of Seller's waier operators or other 
employees on an interim basis after the Closing during the transition of operation of the water 
system, Seiler agrees to provide that assistance for a fee to be negotiated between the parties. In 



that event, the employees so provided by Selier would remain Seller's smployees and all burdens 
and obligations of the employer would be borne by Seller, who wouid remain an independent 
contractor of Buyer. 

23.3 bAisceiianeous Charqes. The provisions of this Agreement conternplate ;hat the 
parties will provide, after the Closing, reasonable amounts of information and documentation to each 
other to allow the purposes of the Agreement and the acquisition to be completed, without charge. 
This cooperation shali include turning over records, as-buiits and other documents (to the extent 
they exist) to accomplish a transfer of system operations with a minimum of disruption to the water 
customers and to the orderly processes required. The parties shall cooperate reasonably in 
resoiving any disptite over the documentatior! and other informaiion and assistance needed. 

Section 27, Miscellaneous Provisions. 

21.7 Notices. 

AI! notices and communications hereunder shali be in writing and shall be given by personal 
dniivery or mailed first class, registered or certified mail! postage prepaid, and shall be 
deemed received upon the earlier of actual delivery or one hundred twenty (120) hours after 
deposit in :he United States Mail as aforesaid. Notices to Seller or Buyer as the case may be 
shail be delivered or mailed to the addresses set forth in Section 1 of this Agreement. In 
addition, a copy of the notice shall be mailed or delivered to the Escrow Agent in care of the 
address set forth in Section 1, 

21.2 Nature of Aareement. 

21.2.1 Aqreernent Neqotiated. The terms and provisions of this Agreement 
represent the results of negotiations between Seller and Buyer, each of which has 
been represented by counsel of its own choosing and none of which have acted 
under duress or compulsion, whether legal, economic or otherwise. Consequently, 
the terms and provisions of this Agreement shall be interpreted and construed in 
accordance with their usual and customary meanings, and Seller and Buyer hereby 
waive the application of any rule of law which would otherwise be applicable in 
connection with the interpretation and construction of the Agreement, including 
(without limitation) any rule of law to the effect that ambiguous or conflicting terms or 
provisions contained i.n this Agreement shall be interpreted or construed against the 
party whose attorney prepared the executed draft or any earlier draft thereof. 

21.2 2 Inteqration. This Agreement represerds the entire agreement of the parties 
with respect to its subject matter, and all previous agreements, whether oral or 
written, entered into prior to this Agreement are hereby revoked and superseded by 
this Agreement. No representations, warranties, inducements or oral agreements 
have been made by any of the parties except as expressly set forth herein, or in any 
other contemporaneous written agreement executed for the purposes of carrying out 
the provisions of this Agreemenr. 

21.2.3 Other Inducements. The parties agree that there are no promises, 
inducements, representations or agreements in connection with this Agreement 
except those specifically set forth herein in writing. 



21.3 

21.4 

21.2.4 Modification. This Agreement may not be changed orally, but only by an 
agreement in writing, signed by the parties. 

21.2.5 Other Acjreements. Seller shall not enter into any contracts, leases, 
agreexents or amendments to existing agreemerlts or encumbrances affecting the 
Business Assets while this Agreement remains in force cr subsequent to Closing of 
this transaction without the express written consent of Buyer, other than to remove a 
matter which the Title Insurer reauired be removed tc Close. 

21.2.6 No Third-party Beneficiaries, There are no third-party beneficiaries to this 
Agreement. This Agreement will be binding upon and inure solely to the benefit of 
the parties and their successors and permitted assigns, and nothing herein, express 
or implied, is intended to or will confer upon any person or party any legal or equitable 
right, benefit or remedy of any nature whatsoever. 

21.2.7 Right to Cancel. Buyer may cancel this Agreement, pursuant to A.R.S. 5 38- 
51 1 I without penalty or further obiigations by Buyer or any of its departments or 
agencies if any person significantly involved in initiating, negotiating, securing, 
drafting or creating this Agreement on behalf of Buyer or any of its departments or 
agencies is, at any time while the Agreement or any extension of the Agreement is in 
effect, an employee of any other party to the Agreement in any capacity or a 
consultant to any other party to the Agreement with respect to the subject matter of 
the Agreement. 

Relation of Parties. 

21.3.1 No Acency. It is expressly agreed and understood by the parties hereto that 
neither party is the agent: partner, or joint venture partner of the other. It is also 
expressly agreed and understood that neither Seller nor Buyer has any obligations or 
duties to the other except as specifically provided for in this Agreement. 

Attorney's Fees. 

If any party defaults hereunder; the defaulting party shall pay the ott;er party's reasonable 
attorneys' fees, expert witness fees, travel and accommodation expenses, deposition and 
trial transcript costs, costs cf court and other similar costs or fees paid or incurred by the 
non-defaulting party by reason of or in connection with the default (whether or not legal or 
other proceedings are instituted). in the event any party hereto finds it necessary to bring an 
action at law or other proceeding against the other party to enforce any of the terms, 
covenants or corditions hereof or any instrument executed in pursuance of this Agreement, 
or by reascn of any breach hereunder, the party prevailing in any such action or other 
proceedings shall be paid all costs and reasonable attorneys' fees by the defaulting party, 
and in the event any judgment is secured by such prevailing party, all such costs and 
attorneys' fees shall be included in any such judgment, with attorneys' fees to be set by the 
court and not by the jury In the event the parties elect to arbitrate a dispute, then this 
section shall also apply to arbitration, except that the provisions referring to a court shall refer 
to the arbitrator. 

21.5 Construction. 
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21.5.1 Time is, of the essence of this agreement. However, if any action is 
required io  be taker7 on a Saturday. Sunday or legal holiday. the sction shall be 
deemed timely taken if it is taken on the next regular business day. 

21.5.2 Headinqs. The headings of this Agreement hzve beer! inserted for 
convenience of reference only and are to be ignored in any construction of the 
provisions hereof. VVhenever a personal pronoun is used in any one gender, it shall 
be deemed to include all other genders as the case may require; and the singular 
shall include the plural, and vice versa! unless :he context indicates to the contrary. 

2? .5.3 Adverbs. Whenever the terms “herein”, “hereunder’;, “hereo?, “therefore“, 
”thereover”, or similar terms are used, they shall refer to this entire Agreement as a 
\);hole and shall not refer solely to any particular section. 

21.5.4 Exhibits. 
incorporated herein as though set forth at length herein. 

All recitals, schedules and exhibits to this Agreement are fully 

21.5.5 State Law. This Agreement and the conveyance provided for herein shall be 
governed by the laws of the State of Arizona and suit pertaining to this Agreement 
may be brought only in courts in the State of Arizona. 

21.5.6 Counterparts. This Agreement may be executed in any number of 
counterparts, each of which shall be deemed to be an original as against any party 
whose signature appears thereon and all of which shall together constitute one and 
the same instrument. Each of the  parties shall be  provided with a fully executed 
original of this Agreement. Signatures of the parties may be submitted via facsimile 
or other commercially acceptable e!ectronic means (inc!cding but not limited to “pdf‘) 
and such signatures shall be deemed to be original signatures and fully enforceable. 

21.5.7 Severability. if any provision of this Agreement or any portion of any provision 
of this Agreement shall be deemed to be invaiid, illegal or unenforceable, such 
invalidity, iilegality or unenforceability shall not alter the remaining portion of such 
provision, or any other provision hereof, as each provision of this Agreement shall be 
deemed severab!e from all other provisions hereof. 

2-i .6 Foreiqn investment. 

Seiier shall fuliy cornpiy with all applicab!e state and fedsral laws governing foreign 
investment, including the Foreign Investment in Real Property Tax Act and Section 1445 of 
ihe internal Revenue Code, as amended fr-om time io time, and shali hoid Buyer harmless 
from any claim or action arising therefrom. 

21.7 Forms. 

Buyer and Seller agree that the forms described herein beiow shall be the forms, with 
attached exhibits to those forms as reference exhibits, to be used by the parties to complete 

required to effectuate the Closing: 

.., transaction contempi&ed by /,greer,sfi:, i;c;ge:hs; 1~4;:~ S L ; C ~ $  gti;~: +:cry,s as may 5s 

20.7.1 Form of Special VJarranty Deed as shown on Exhibit “H” attached hereto and 
made a part hereof. 



20.7.2 Form of Assignment of Easements and Pro9erty Rights as shown on Exhibit 
' 1.' attached hereto and made a part hereof. 

20.7.3 Form of 3ill of Sale as shown on Exhibit "J" attached hereto and made a part 
hereof. 

20.7.4 Form of Assignment and Assumption of Maintenance Agreements, Service 
Contracts and Warranties as shown on Exhibit "K' attached hereto and made a pzrt 
hereof. 

20.7.5 Form of Assignment of Water Rights and Well Rights as shown of Exhibit "L" 
attached hereto and made a part hereof. 

Section 22. Bulk Saie Requirements. 

In lieu of compliance with Article 6 (Bulk Transfers) of the Arizona Commercial Code, A.R.S. 
Section 47-6701, e i  seo., the parties agree, as follows: 

22.1 l ndemnification 

As set forth above, Seller has agreed to convey the Business Assets free of the claims of any 
creditors. Therefore, in the event that any creditors make any claim against the proceeds of 
this transaction or seek to set aside this transaction, then Seller shall indemnify, defend and 
hold Buyer harmless from any such claims, as set forth under Section 6.1, above. 

22.2 Buyer Not Liable for Seller's Debts. 

The parties hereto specifically agree that BL;yer shall not be liable or obligated for any of 
Seller's debt or obligations. Accordingly, all such debts or obligations must be paid in full as 
of Closing if they arose as a result of the purchase of the Business Assets to be transferred 
hereunder. 

1N WITNESS W/HEREOF, the parties have entered into this Agreement as of the date set 
forth above. 

BUYER: 

TOWN OF BUCKEYE, 
ARIZONA, an Arizona 

SELLER: 

EOPEVILLE WATER COMPANY, 
an Arizona corporation 

By: '------- 

?Y26869.4 



Approved as  to form: 
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EXHIBIT "-" 

Fist of Due Diligence i4a:e:ials 

"Company" shall mean the i-lopevilie Water Company, !r.c. 

1. List of Corpany's assets 

2. Last 3 y2ar's Company tax returns 

3. Last 3 years of monthly billings to water tisers 

4. Copies of easements f9r water lines and facilities 

5. Contracts. xjreernents? warranties, related to the Compzny or its facilities 

6. Last 3 year's power bills paid by the Company 

7. Company's financial statements consisting of a balance sheet and the related statement of 
income and cash flows reflecting the results of operations and financial position of Company 
at and for the 12-month period ended December 31, 201 0, and at and for the 4-month period 
ended April 30, 201 1 

8. All permits, licenses, orders or approvals of governmental or administrative authorities, 
inc!uding without limitation, from the Arizona Department of Water Resources, required to 
permit Company to carry on the business as currently conducted 

9. Company's booits and records containing a correct and complete list of each of the 
customers of the Company's business 

13. A list of names and titles as of Company's employees, officers, independent contractors and 
directors, the annual rate of total compensation (including, without limitation. bonuses) being 
paid to each such employee, officer, independent contractor and director 

.' I 1 . . All as-builis and any other plans of the Company's water system 

a. Waterline sizes and locations, in-service dates 
b. Meter sizes, types, in-service dates 
c. Meter routes 
d. System repair records 
e. Well plans, including drilling reports, O&M manuals, in-service dates 
f. Treatment system report. plans, O&M, component in-service dates 
g. Water productions records 
h. Water quality records, current and history 
i. Maintenance records for all equipment and major components 
j .  Records of any inspections and testing of waterlines, systems and components 

12. Silling records 
a. All current meter billing locations, including addresses, meter sizes and simi!ar or 

related information 



b. 'rfistory of biiiing records, deposits, existing balances, payment records, logs and 
reports. 

c. Any delinquent accounts. 
d. Record of any electrical accounts needed for the system. History of these billings 
e. List of rates. new connectior; fees and other fees G: charges 

13. Current management and maintenance agreementsicontracts 
a. Any management, maintenance or utility operations contracts in place relating to the 

water system, operations, staffing or other contractors 
b. Information on full time and part time utilization of employees working on the system 
c. , A q  other contracts for the system 

14. All records and documents concerning the real property owned by the Company and being 
acquired by the City. 

a. Deeds and other title and related documents 
b. Any agreements currently in place regarding the real property 
c. Any waterline easements or rights-of-way or other similar or related documents. 

15. All organizational documents of the Company, including Articles of Incorporation and Bylaws 

7826866.4 
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Itemized Outstanding Bills 

1. Paul J Faith 
Faith. Ledyard & Faith PLC 
$4,299.85 

2. Maricopa County 
$1,760.00 -to bring permit up to date 
$8,936.20 - monetary jud, uinent 

3. EZ Messenger 
$106.00 

4. Fluid Solutions 
$11,974.07 -t Interest 

5. Alexander Igwe 
Vanguard Tax Center 
$11,737.50 

6. Prestige Financial Services 
$19,091.59 + Interest 

7. Ridenour. Hienton & Lewis. PLLC 
$57,026.63 

8. Tiffany & Bosco, PA 
$51,317.12 + Fees accrued after July 31,2014 (Estimated $15,000 - $20,000) 

9. Gerardo Ivan Hannel 
$00000 + Fees accrued after July 31,2014 (waiting for information) 

10. Scott Truit (broker) 
$3.500.00.00 
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QUIT CLAIM DEED 

KNOW ALL MEN BY THESE PRESENTS: The grantor. Abraham Harris. I11 does 
hereby quit claim all right, title and interest that he may hold in the following described 
real property in Maricopa County. Arizona to Hopeville Community for Progress. Inc.. an 
Arizona non-profit corporation: 

The South 540 feet of the North 2490 feet of the West half of the Northwest 
quarter of Section 16, Township 1 North, Range 4 West of the Gila and Salt 
River Base and Meridian, Maricopa County, Arizona. 

EXCEPT all oil, gas, other hydrocarbon substances, helium or other 
substances of a gaseous nature, coal, metals, minerals, fossils, fertilizer of 
every name and description; and 

EXCEPTING all uranium, thorium or other materials which are or may be 
determined to be peculiarly essential to the production of fissionable 
materials whether or not of commercial value, as set forth in Section 37- 
23 1. Arizona Revised Statutes. 

The parcel number for the above-described real property is 504-29-02512: 
constituting 16.49 acres. 

For the full consideration of ten ($10.00) dollars, and is exempt from taxation. 

Dated this day of , 2014. Signed by: 

Abraham Hai-ris, I11 

. . .  

. . .  

. . .  

STATE OF ARIZONA 1 
501201 . i / l 5353- i  



County of Maricopa 
) ss. 
) 

The foregoing was acknowledged before me this day of 
2014 by ABRAHAM HARRIS: 111. 

Notary Public 

My Coinmission Expires: 

2 
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REAL ESTATE PURCHASE OPTION .4GREEtZEYT 

TIES REAL ESTATE PURCHASE OPTIOX AGR ENT (“Agreement”). made and 
ei1is:ed i::tc as of the  . 2012 !-’Ef€ective Date“) b~ and beinreen 
EOPEYILLE COXI3IUP;ITY FOR PROGRESS, IXC., an A4rizona non-profit corporatlon 
i”Sei!er”). and TYE TO1t-S 0% BUCKEYE, ARfZQXA, an Aiizona znmicipai corporation 
(“Put-chaser“). jx-o; ides as follows: 

day of 

-_ ~ 

i HA r, FOR AND IN CO?JSIDERATIOY of the mutual c o \ m a n t ~ .  pr~ni i .~zs .  
csnditions. dnd unciertakik!ngs set forth herein, the pcynent of the Independent Consideration (as 
:lei edftcr deiined) rind other good and valuable consideration. the receipt and sufficiency or’ 
v, hdi the parties her&> acitnoLvledge, Seller and Pmchaser COT enant and agree as folloix s 

A. Seller hereby ineyocably grants to Purchaser an exclusive n@it and optian 
 option"^ to purchase from Seller. upon the terms and conditions hereafter set forth. dl1 of that 
certain real property containing approxiinatel y 15 .fi2 acres. located in the County of hlancopa. 
State of Anzoiia. and any structures. buildings. and other iniprovements thereon. together with 
existing access easements benefiting such real pioperty, all of which is niorc particuiarly 

Seller's light. title aiid interest. if any. 111 and to all streets. alleys and nght-of-w3ys adjacent to 
the rcd p p c i q .  acy cs.qement ridits. a x  ixglits. subsurface development rights. 15 ater lights and 
other rights qptli-temnt to the real property, and any minerals, including 011, gas and other 
hydrocarbon substames on ihe real property, all of which shall be collectively referred to herein 
as “i’roperty*‘. 

day bsci .- tbed on Exhibit A attached hereto and incorporated herein b) reference. together with 

’7 b. IVithin five (5) business days after the entering into of tl-iis Agreement. Purchaser 
slid[ pay to Seller the sum of ?iVG Thousand Five 3undred and No/’100 Dollars (s2,5OO.o0> (the 
“Independent Consideration”), which sliall be retained by Seller in all instances. except as 
expressi). set 5i1-h to the contrary in this Agreement. The Independent Consideration has been 
bargained for as consideration for Seller’s execution and delivery of this Agreement and for 
Purchaser’s review, inspection aiid termination rights pursuant to this Agreement: and such 
consideration is adeqzatc for all purposes under any applicabie law or j udiciai decision. 

i. 9 Duration of QDtioa. The term of the Option shall be :]-he period. coininelicing on , ,, ,- 
the E f f e c ~  e Date aiici :eniiinating on December 3 1. 2022 (“Option Period”). 

-. i Effect of Option Fees on PurcIrasc Price. Tu the event Pui-chaser deli.vsrs the 
Exercise Yo:ice to Seller. the Independent Consideration shali be applied as a credit to the 
++&;e P-,:? (2s .‘i.E::z.d ’11 C F ; d : y !  q\ - 1  

4. Exercise of Independent Consideration, Non-Exercise of Option. Provided 
Pa-chaser is not in default hereunder beyond all applicable notice and cure periods, Purchaser 
may elect. to exercise the Option by giving written notice of exercise (;‘Exercise Notice”) to 
Sellcr at a i ~ y  lime OR or before the date rjf expiration of the Option Period. If  the Exercise Notice 



is delivered as provided herein, this Agreement shall hecoine and constitute a binding contract 
for the purchase and sale of the Property on the terms and conditions set forth in this Ageemeni. 
L'pon delivery of the Exercise Xotice to Seller by Purchaser, coiitingeiit upon satisfaction of the 
c,oiiditio:is precedent set fcrth herein, dosing - 011 !he purchase and sale of the Property hereunder 
("Settlement") wil! occur on a date selected by Purchaser: but no later than ninety (90) days 
after the date of the Exercise Notice ("Settlement Date"); provided, however: that Purchaser 
shall give Seller at least ten ('10) days advance mitten notice of tlie Settleinent Date selected by 
Purchaser. Purchaser shall have the light to terminate this Agreement and the Escrow at any 
time during the Option Period in Purchaser's sole discretion for any reason by delivering to 
Seller and Escrow Agent written notice of termination of this Agreement and the Escrow aid: in 
such event, Seller shall retain the Independent Consideration, subject to any express provisions 
of this Agreement under which Purchaser has the right to teiininate this Agreement and ha.ve any 
portion of the Independent Consideration previously paid by Purchaser returned to Purchaser. It 
is the intent of the parties to avoid inadvecent termination of this Agreement. Therefore, and 
notwithstanding anything to the contrary contained in this Agreement, if Purchaser fails to give 
tlie Exercise Xotice on or before the date of expiration of the Option Period, tlzeii the Option 
shall not terniiiiate: but shall continue in kill force a id  effect until three (3) business days after 
Seller gives Purchaser written notice that tlie Option will terminate unless Purchaser gives the 
Exercise Notice, as applicable, within such rlxee (3) business day- period. Purchaser shall have 
such three (3) business day period to give the Exercise Notice, failing which the Option shall 
terminate automatically upon the expiration of such three ( 3 )  business day period. 

-. < Purchase Price. 

A. If Purchaser delivers the Exercise Wotice on or before the date of 
expiration of the Option Period, Purchaser shall deliver to Escrow Agent: by wire transfer, at 
Settlement an amount equal to the Appraised Land Value (as defined below). 

B. "Appraised Land Value" shall mean the \.due of the Property as 
determined in the iiianner set forth below: 

( i )  The Appraised Land Value shall be determined by computing tlie 
then fair market value of the Property for sale purposes. as of the date the Exercise Notice is 
given, assunling. for purposes of such valuadon. that the Property is vacant land. unencumbered 
by this Agreement. and is being marketed for sale for the then highest and best use of the 
Property permitted under the restrictions applicable to the Property at the time the appraisal is 
made. 

(2) The parties shall niLihially appoint an appraiser to determine the 
Appraised L.ancl Value. If the parties are unable to inutually agree on an appraiser within ten 
(1 0) days following Purchaser's delivery of the Exercise Notice (the "Outside Agreement 

Property in accordance with the provisioiis of this Section 5(B), which appraisals shall be 
completed within thirty (30) days of the Outside Age,ment Date. Provided that there is no 
greater than a ten percent (1 @%) difference between the Appraised Land Values as estimated by 
the two zppraisals; the Appraised L,and Value for purposes of calcdating the Purchase Price for 

Date"), tiIen the par&'  tjleii cac]i dPPO'.i* 11 L vile -.- - ' Y  j ' ~pplai;hGjL -------I prepare 82 qpl-aisa: of the 



the Pi-operty shall be the average of the two appraisals. In the event one of the parties fails to 
obtain an appraisal as set forth above, the Appraised Land \.’due shall be the Appraised Land 
Value as established by the appraisal obtained by tlie other party. In ;lie event the two appraisals 
differ by more thaE ten percent (1 0%) in their estimates of the Appraised L.and Valuel the two 
zppraisers chosen by the parties shall then desigiaie a third zippraiser: ~ ~ l i o  shall be 
commissioned to prepare a third appraisal of the Appraised Land Value for the Property, which 
appraisal shall be completed within thirty (30) days of the date the third appraiser is chosen. The 
Appraised L,and Value shall then be the average of the value as estimated by the third appraisal 
and the value as estimated by whichever of tlie first two appraisals estimates a value closest to 
rlie value esiiriated by the third appraisal. 

( 3 )  All appraisers appointed pursuant to this Section 5(B) shall (ij be 
by profession an MA1 appraiser; (iij liave no ongoing relatioixhip with Seller or Purchaser; (iii) 
be licenses as ail appraiser by tlie State of iZrizonaj and (iv) have been active over the five ( 5 )  
year period ending 011 the date of such appointment in the appraisal of similar propertics in the 
Phoenix, Arizona metropolitan area. 

(3)  The cost of appraisers and the appraisal proceedings shall be borne 
as follows: each party shall pay the cost of its own appraiser and. if applicable. shall share 
equall? 111 the cost of tlie third appraiser. 

5. Title and Escrow. 

A. Escrow. Upon the gi\7ing of the Exercise Xotice by Purchaser. Seller and 
Pmchaser shall open an escrow (“Escrow” j to consummate the purchase and sale of the 
Property. Escrow shall be opened with Great American Tltle Agency: Inc. (“Escrow ,%gent”). 
Upon the evecution of this Agreement by Seller and Purchaser. Seller and Purchaser shall 
deposit this fctll y executed Agreement with ESCIOW Agent. This Ageemexit constitutes escrow 
instmctions to Escrow Agent. Any supplemental instructions shall not conflict with. amend or 
supersede m y  portion of this AgreeIxent. If :here is any incor_s:steiicy between such 
supplemental instructions and this Agreement, t h ~ s  A-greement shall control, unless othenvise 
agreed in nmting by Purchaser and Seller. 

B. State of Title. At Settlement, Seller shall cause good and marketable fee 
simple title to the Property to be conveyed to Purchaser by Special Warranty Geed subject only 
to current taxes and assessnients and the matters approved by Purchaser in accordaiice with 
Section S(C)  (tlie “Permitted Exceptions”). At Settlement, Seller must satisfy all reasonable 
requirements imposed b y  First American Title Insurance Company (“Title Company) to issue 
its 2006 ALTA standard owner’s policy of title insurance, insuring title to the Property in the 
name of the Purchaser with liability in the amount of tlie Purchase Price (the “Owner‘s Policy”). 
The Owner’s Policy shall list as exceptions to coverage only the foregoing taxes and assessments 
and the Peimi’Lted Exceptims. Purchaser may: at its additior_c.,! cost and expense. bv ~ o t i c e  to the 
Escrow Agent, elect to cause, the Escrow Agent to issue a 2906 extended owner‘s policy of title 
insurance insuring title to the Property in the name of Purchaser in the amount of The Purchase 
Piice. 
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C. Title Examination. Within the Option PerGxl: Purchaser, at its expense: 
may cause Escrou. Aselit tc issue 3 title insurance commitment (“Coinmitment”) to issue an 
Owner’s Policy to Fnrchaser. At !east fiftccii (15) business dajrs prior to the giving of the 
Exercise Yolice. Purchaser shai! advise Seller and Escrow Agent in writing (“Title Objection 
Sotice”) of those exceptions to title in the Com;niitment, which may include those matters sliown 
on the Sui1:ey coiltemplated by this Agreement that are unacceptable to Purchaser 
(“Disapproved Exceptions”). Purchaser‘s faililre to provide such Title Objection Notice on or 
before that date which is fifteen (15) business days prior to the gi\/ing of the Exercise Notice 
shall constitwe Purchaser’s approval of the condition of title as shown in tlie Commitment. If 
rurchaser timely notifies Seller ~f the Disapproved Excqtions or Title Objection Notice: 
whether with respect to the origiiial Coiniiiitiiient or with respect to Kew hlatters (as defined in 
Section O(D)), Seller shall, within ten ( I  0) busiiiess days following Seller’s receipt of 
Purchaser’s x?itten notice of Disapproved Exceptions or Title Objection Notice (“Seller’s Cure 
Period“), notify Purchaser in wilting that Seller will either: (i) cause the reinovd of or correct 
such Disapproved Exceptions or Xew tters as of or before tlie Settlement Date; or (ii) not 
cause the removal of any or certain specified Disapproved Exceptions or New Matters. Seller‘s 
failu-e to address any Disapproved Exceptions or New Matters in aiiy notice, or respond to any 
Title Objection Notice with respect to any Disapproved Exceptions or New Matters, shall 
consti tule Seller‘s election that i t  xvili not cause thc rcmoval of such Disapproved Except‘ ions or 
Yew 34at~ers. Scller shall not be obligated to eliminate or cure any Disapproved Exceptions or 
New Matters? except <hat Seller shall be obligated to reniove all monetary liens (other than lion- 
delinquetit taxes aiid assessinei:ts) that were caused or executed by Seller prior to the Settlement 
Date, and provided further that Seller covenants not to cause any Xew Matters that cannot be 
removed prior to Settlement to be imposed against the Property after the date of this Agreement. 
If Seller fails to cu-e any objection of Purchaser or fails to respond to the Titie Objection Notice 
by the end of the Seller Cure Peiiod, Purchaser shall elect within five ( 5 )  business days following 
the expiration of Seller‘s Cure Period either to: (A) terminate this Agreement and tlie Escrow by 
writren notice to Seller and Escrow Agent, xvhereupon this Agreement shali be terminated and 
both pai-ties thereafter shall be relcased from all further obligations hereunder: except for those 
obligations specii?caEy staieti herein to survive the teimination of this Agreement; or (3) waive 
Purchaser’s objections by n:ritten notice to Seller and proceed to close the transaction 
contemplated hereby. if Purchaser fails to tinely make any of these elections; Purchaser will be 
decnied to have elected opticn (.A) abo\.e. -411 matters to which Purchaser has not objected, or to 
which Pcrchaser has waived or is deemed to have waived its objections under this Section G(C) 
shall be considered Permitted Exceptions for purposes of this Agreement. Notwithstanding 
anything to the contrary- contained above, Seller shall be required to remove all monetary liens 
(other than non-delinqueiit taxes and assessments) that were caused or executed by Seller and to 
rernol’e all New- Matters caused by Seller afrer the date of this Agreement, with such removal to 
occur on or prior to the Settlement Date. At Settlement, Seller shall provide Purchaser and 
Escrow Agent with all affidavits in forni reasonably acceptabie to the Escrow Agent to perinit 
the Escrow Agent to delete the standard exceptions: including parties in possession: construction 

7. 

. .  3s ves-ha L-l L,ll,n~cy !ieris and unrecorded caseme~its. 

D. Ameiided Commitment. If Escrow Age:it delivers to Purchaser after that 
date which is fifteen (15) business days prior to the expiration of the Title Review Period, an 
update to the Conimitment containing any new matters, defects, conditions or exceptions raised 



h r  the first t m e  (collectn~ely, the ”New 3latters”). then Purchaser sha!l have five ( 5  j business 
days (and the Settlement Date shall be extended if necessary). to submit to Seller a Title 
Objection Notice itith respect to the New Matters. Failure of Purchaser to submit a Title 
Objection Nctice b;; the dead!ice set forth in this Section 6fD) shall constitlute Purchaser’s 
approval ofthe S e w  hlatters as shown in the update to the Commitment. The foregoing shall not 
al’fec1 Seller’s obligations with respect to any New Matters caused by Seiler after the date of this 
A4 greenlent . 

Due Dilig.er,ce. “ 
I .  

‘4. Purchaser’s Tests and Inspections. Purchaser shall have the right during 
i!ie Option Period to enter upon the Property and to perfomi, at its expense, boring tests and 
economic, engneering, topographic: enviromxntal: survey and marketkg tests or any other 
studies, tests and due diligence as Purchaser elects in its sole discretion, with reasonable notice to 
Seiler (collectively, the “Tnspections:7j. Pzrchaser shall not interfere unreasonably with Seller‘s ,<’’ 

cull-ent operations on the Property while conducting any studies, tests and due diligence on the 
Property. During the Option Period, Seller agees  to make available to Purchaser, within five ( 5 )  
business days of Purchaser’s request, without warranty or recourse, for inspection any and all 
architectural and engineering studies, surveys: and other related materials or infoi-mation relating 
to the Property that are currently in Seller‘s possession or control or that might come into Seller’s 
possession or control after the Effective Date. Duiing the Option Period, Purchaser may, at its 
option and expense, cause a survey of the Property (“Survey”) to be prepared by a reputable 
surveyor, certifying the acreage of tlie Property and containing such other information as the 
Purchaser may direct. Purchaser shall provide to Seller a copy of the Survey (if any) promptly 
upon its receipt thereof. Seller shall have tlie right to approve the legal description at its 
reasonable discretion. To the extent permitted by law, Purchaser agrees to indemnify Seller and 
hold Seller hmnless for, f;om and against any claims, damages, costs, or cxpenses to the extent 
arising fi-om entry iind activity upon the Property by Purchaser, 21:d a::y ageiits‘ contractors, or 
employees of Purchaser with the exception of: (i) any loss, liability, cost or expense to the extent 
arising fioin the acts of Seller, (ii) any diminution in value of the Property or other mztter aiising 
froin or related to matters discovered by Purchaser during its investigation of the Property, (iiij 
any latent defects in the Property disco\lered by Purchaser, (iv) liability which results froin the 
reiease of preexisting toxic or Hazardous Materials on or about the Property resulting from 
noniial enviroiimental testing procedures. and (v) liability wliich arises from the results or 
findings of such tests. The provisions of this Section 7(,A) shall survive the Settlement or 
termination of this Agreement. If Settlement does not occur, Purchaser, at its own expense, shall 
repair any damage to the Property caused by Purchzser‘s activities: tests and srudies at the 
Property. 

1 .  Copies of any existing iun’eys oir the Property; 



_. -I Copies of any prior title commitment for the Property ( ‘ * P I - ~ Q ~  
Commitment"): 

3.  Coyies of any existing Phase I environmental repons for the 
Property; and 

3 .  Copies of any additional surveys (whether biological, geotechnical. 
bounday. :opoga$xcal or otherwise). studies or other inspectioils relating to the Property. if 
any, to the extent in Seller’s possession or reasonable coiitroi. 

Purcknser understands and acknoviledges that Seller has pro\- ided 01 will pro\ ide 
the Due 13iiige:ice Documents to Purchaser merely as ;ill accominodatioix 2nd. evcept as 
otiien‘vise expressly set forih in this Aseeineiit. Seller is not in any 1t.q representing or 
wairanting the accuracy. sufficiency or completeness of any documentation 01- iiifoiniatioii 
provided IO PLircliasei . Purchaser is responsible for conducting its ow11 exmiination. inspectioi? 
and investig&lon of the Property). including the subsurface thereof and all soil. eiipneenng and 
Gtlier coiiditions and requirements of the Properly. 

A. Seller‘s Delivenes. At or before Settlement, Seller shall deliver lo Escrow 
Agent ai! of the fol!owng documents a d  instruments. which shall ha\-e been executcd stid, 
;\.here appropiizte. acknowledged by Seller: 

1. A Special \Yarraiity Deed (“Deed“), in the foim attachcd hereto as 
Exhibit c; 

r. L. The Harris Quitclaim Deed (as defined belon.). dul>* executed and 
achon~!sdgcd b) Iiarris (as defined below); 

3. Such title affidavirs and certificates as i m y  be reasonably requ;re:d 
b j  the Escrow Agent: 

’+ X Certification of Son-Foreign Status prsuant  to Section 1415 of 
the !mema1 Revenue Code (“Section 1445.’) that Seller is not a foreign person, foreign 
corporation. foreign partnership, foreign trust. cr foreign estate (as those t e m s  ale defined in the 
Interiial Revenue Code and reiated regulations). and applicable federal and s i se  tax reporting 
cmificztes including. Trt-ithout limitation, any rcquired stzte withholding or non-fore1-m status 
certificate: 

-. 5 An Affidavit of Piopert>i V a h e  as required by applicable law; 

5. All other documents and instruments referred to herein that are to 
be prcx ided to Purchaser by Seller: 
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7. Evidence of authority of persons executing this Agreement on 
beha!f of Seller and of Seller’s corporatc aiitliority to enter into this Agreement satisfactory to 
Purchaser and Escrow -%gent: and 

8. All dccuments xasonably required by the Escrow Agent. 
including. bu; not limted to. an execxed settlement statement. 

B. Purchaser’s Deiivenes. A t  or before Settlement. Purchaser sliall deliver to 
Escroiv Agent all of the following, which documents and instruments shall 1mre been executed 
and. u h a e  appropriate. acblcw!edgcd 5:; Purchrrser: 

1 .  The Purchase Price. less the Independent Consideration. by 
Purchaser’s ivarrant; 

3. An Xffidavit of Property ‘L‘alue as required by applicable law: 

1 
3.  Ali otlie? documeats and instruments referred to lierein that are to 

be provided to Se!ler by Purchaser: and 

-1. All documents reasonably required by the Escrow Agent, 
including. but not limitcd to, an executed settlement statement. 

9. Settlement Costs: Prorated items and Adjustments. 

A. Settleinent Costs. Seller shall pay: ( I )  all state, couiity and city transfer 
taxes payable, if any, in cormection with the transfer contemplated herein: (2) its own legal fees; 
(3) the title insurance premium for the Owner’s Policy attributable to standard coverage; (4) 50% 
of the escrow fees; (5) one-haif of the cost of thc third appraisal referenced in Section 5(B)(3), if 
not previously paid by Seller; and (6) the cost of recording of the deed. Purchaser shall pay (1 ) 
any excess premium allocable to extcndcd coverage and the costs of any endorsements to the 
Owner’s Policy requested by Purchaser (except endorsements required to resolve any Title 
Defects? the cost of which shall be paid by Seller); (2) 50% of  the escrow fees; (3) the cost of any 
Survey obtained by Purchaser; (4) any other reccrding or filing fees; ( 5 )  all fees, costs or 
expenses in coimection with Purchaser’s due diligence reviews hereunder; (6) one-half of the 
cost of the third appraisal referenced in Section 5(B)(3), if not previously paid by Buyer; and (7)  
its ow:i legal fees. Any other c,losing costs shall be allocated in accordance with local custom. 
Seller and Purchaser shall pay their respective shares of  prorations 2s hereinafter provided. 

B. Prorations. As of the Settlement. the follou-ing prorations shall be made 
and occur. 

- -  
‘\i . Reai estate taxes (“T-aues“j siiaii be prorated as of the SetTleillent, 

based upon the latest available infoxmation; provided that if 
actual Taxes for :he year in ahich Settlement ocGurs differ 
from the figure 011 which the proration was based, then 



either Seller or Purchaser sliall ha\ e the right. by niittsii 
notice (u itli the calcuiation of the re-proration) to the other 
party. to re-prorate Taxes based on the actual Taxes figsre 
(by appropilate adjusting payncnt to be made ‘~iithin ten 
(1 0) business days folion iiig such noticc). Seller shall bc 
responsible for paqment of any real estate t a e s  that are 
delinqueiit as of the Settlement date. 

2. ;Iny assessments, improvement distncts 01- similar matters, 
1nc:ud1i;g any irngztioii assessnents (tlie “ A S S P S S ~ ~ I I ~ S ” )  that are a lien against the Property as 
c)T the Settleinent Date shall be prorated in the same maimer as provided ab0A-e Lvitli respect to 
1 ayes. T 

C.  Unless (1) Seller is not a “foreign person” as contemplated in Section 1445 
9ild ( i i  t Selicr executes at Settleinent an aft&\ it iii the fonn required by tlie Iiiternal Re1 enue 
Sen ice to exempt Purchaser from the witldioldiiig requirements upder Section 1345. the delivery 
of the Purchase Price to Seller shall be subject to the satisfaction of the withholding requirements 
uiider Sectroii 1415. 

10. Seller’s Representations and Warranties. To induce Purchaser to enter into 
this ;?rgeeinent a id  to exercise the Option to purchase the Property, Seller her-eb? makes the 
foliowing representations. warranties and covenants as to the Property: 

v. Authority. Seller is a ccrporation. duly organixd. \. alidly existing and 
existing and lii good standing under the lam of the State of 
Arizona, aiid has tiill poner and authority to owii aiid sell 
rea! property in the State of Anzona Seller has the power 
and authority to eiiter into this Agreement and to 
consummate the traiisactions contemplated hereby. All 
requisite acticn has been and will be taken by and on behalf 
of Seller in connection with its enteiing into and 
performing this Agreement, the documents and instruments 
referred to herein. and consunmating the transactioiis 
contcmplatcd hereby Seller. and any specific individual 
parties signing this Agreeinent on behalf of Seller represent 
and u arrant that the parties signing this Agreement and 
sucn other documccts and instruments on behalf of the 
Seller have tlie full legal powcr, authonty and nglit to 
execute and deliver this Agreement Seither the entenng 
into this Agreement nor the performaiice of any of Seller’s 
obligations under this hgeeii?ext 1~111 violate the terms of 
any contract. agreement or i~x~ivrnent  to which Seller is a 
party. Seller shall furnish to Purchaser and the Escrow 
Agent such documeiitation to ex idence such person’s or 
entity’s authonty as Purchaser or the Escrow Agent shall 
reasonably request 
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B Special Assessment. To Seller‘s knowledge. no portion of the Property is 
~ i ; j e ~ : t  to or  is affected by any special assessment for improt einents or other purposes. xvliether 
or not presently a lien thereon. Seller shall ne; 7” ote in favor of. consent to, or otherwise take any 
actions ‘vi liich cou!d result in the miposition of such a special assessment. 

C. Taxes. To the best of Seller’s hiow!edge, no portion of the Property is 
sdject  to or af’f’ected by any outstanding or dclinqueiit real property taxes. 

n. - Litirzation. Seller has not been served (by means of foimal, legal senrice 
of process as required by lawj with any litigation or arbitration proceedings, governmental 
proceedings or similar actions which do or will affect any aspect of the Property or Seller‘s 
ability to perform its obligations undcr this Agreement. In addition, within tlie last four (4) 
years: to Seller‘s knowledge, Seller has not been tlx-eatened with any litigation (or arbitration), 
L. crovemmental proceedings or similar actions by a third party (including, without limitationl a 
governmental agency) which would affect any aspect of the Property or Seiler’s abilit). to 
per fonn its ob li gsioiis under tl:i s A greeineii t . 

E. Compliance. Seller has not receixred any notice of any presently uncured 
violation of m y  law, ordinance. rule or regulation (including, but not limited to, those relating to 
zoning, building, fire, enviro~xnent, health and safety) of any governmental: quasi-governmental 
autlioiity bearing on the construction; operation, ownership or use of the Property, and to Seller‘s 
hiowledge, there is no such violation. 

I .  F Condeinnation Proceedings. Neither all iior any portion of the Property 
has been condemned or convej.ed by dced in lieu of condemnation, nor is there now pendmg or, 
to Seller’s knoa.ledge, threatened any condenmation or similar proceeding affecting the Property 
or any portion thereof. Seller has no knowledge that any such proceeding is contemplated. 
Seller has no Paowledge of any change or proposed change in the route, grade or width of, or 
&envise affecting. any street or road abutting the Property. 

G. Condition of Proi~ei-tv. To Sellcr‘s knowledge and except as disclosed in 
the documents referred IO in the Commitment or in tlie Survey. there are no areas w n l m  the 
Property which are s:i5ject to any statutes, rules. regulations. consenation easements (or like 
encumbrances) or ordinances that ~vould  adm-sely affect the Property or Purchaser‘s o~.vnership 
thereof. 

H. Separate Lots. The Property constitutes one or imre  separate tau parcels 
under applicable laws, ordinances and replations and no subdivision or re-subdivision is 
rcqxiired for the conveyance of the Property to Purchaser. 

V. Zoning and Dedication. Seller has not received any notice of any pendiIig 
change in zoning fi-om any governmental or quasi-goveniinental authority, 
which change would inatciially affect the present zoning of the Property. 
Seller has not made any conmiitment to any governmental or quasi- 
governmental autliority having jurisdiction, or to any third party: to 
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dedicate or grant any portion of the Property for roads, easements, rights 
of way, park lailds or for any restrictions or to incur any other expense or 
obligation relating to the Propert).. 

T Flood Plain: Stoi-mwate;. To ihe best of Seiler‘s knowledge. the Property 
is not :he subject or location of any soiinuxter detenaon or surface drainage facilities serving 
aiiy property other than the Property. and the Property IS not located in a Bood zone. 

I(. ProDeitv Use. Seller has no knosvledge of any actual, pending 01- 

tExeatened desigmtlon of m y  poition of the Property. or the area in Irliich the Property is 
located? as a historic landmark or archeological district site or structure. Seller has no knowledge 
of aiiy endangered species, landfill or graveyard lying svithir; the Property. Seller has not 
receivcd any notice that any of the easements, coveiiants. conditions, restrictions or agreements 
to which the Property is subject interferes with or is breached by- the use or operation of the 
Property as presently used, To Seller’s knoxyledge, except for those cerrain reversionary rights 
burdening the Property and benefitting the State of Arizona contained in that certain Deed 
recorded September 12, 1990 as Iiistixment No. 90-41 1405, Official Records of Mancopa 
Count:;, Arizona and that certain Certificate of Purchase: dated February 2, 1951 ~ and recorded 
February 5 ,  1981: in Docket 15008, Page 55: OfEcial Records of Maiicopa County, Arizona; 
there is no condition on the Property, and 110 restriction ai2!,plicab!e to the Property, which would 
interfere with the use of the Property for general mui:icipa! purposes, including, without 
limitation. for the constniction and operation of water and,’or sewer canpuses? for public works 
yards, for police and;ior fire stations aiid for public park piqoses .  

L. Environmental Laws :Bg7ard ou s hhttei-i a1 s 

X’. Except as  showii (xi any Phase I enviroimeiital report provided to 
or obtained by Purchaser. ro Seller’s knowledge. the 
Propeiiy is not iiow. has not been duiing the penod of 
Seller’s owiership. and was not duiing any penod pnor to 
Se:!rr‘s ost.nership: 

(a) in s.io1ation of any past or preserit i’ederal: state, or local statute, 
rcgdation, ordinance, administrative order, judicia! order or any similar rcquirement having the 
force and effect 3f law, relating to the protection of l1uman health or the eiivironment (an 
“EnvironmcntaI Law”) including, but list limited to, zay federal. state or local regulation 
relating to industilal hygiene or soil or ground water conditions; oi- 

(b) used to generate. nianMacture, store. reiinc, dispose of, or 111 an3 
manner deal with, any flammable. explosir e or rzdioacti~e ixatenal, hazardous waste. toxlc 
substance or related maxerial, oil, n-aste oil, or otiler petroleum based niatenals. or any other 
substance or rnatenal defined or designated as a hazardous or toxic substance. rnatenal or waste 
by any federal. state or local law or environmenral statute. regulation or ordinance presenti) in 
effect or as amended or promulgated in the fuhire (a ”Hazardous Wateriai”); 
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-. 7 Neither Seller zor, to Seiler’s knotyledge, witiiout investigation. 
?nor oivners or any  p o i -  or current occupants of tlie Prqer ty  have received any notice or 

nds !ce horn a go\ emxeatal agency v, ith regard to Ham-dous Materials on. from oi- affecting tlie 
P:opei-t!r I ~ Z  cnidd rise to any liability under any E:wiroimiental Law. and. to Seller’s 
know!edge. there !,1as been no im esrigation. notice of violation. request for lilibllilatlon or c lam 
of a n >  hind 2ssei-ied ox rlxeatened b? any person, includin,a any federal. state or local 
- m-, ei?zrilentai agent). re!atmg to the storage. disposal. discliarse or release of an!’ Hazardous 
Ltla:ena! in a ~l ia iuie  that would give m e  to any liability under any Environmental Law. 

:\I. i e a ~ c s .  As of the Effective %le, there are XI !eases or ctther aa-cements - for 
occupxicy iri effect irii resGect to the Property. 

h. Y o  Right of First Refusal. With the exception of th is Agreement. no person or 
cr:tlt\’ has a r;ght of first r e f i d ,  option to pmchase, or otlier iight to pmcliase the Property 
;.ursua:it t:, agxxmenr to lxliich Seller is a party. 

0. No Bankruvtc~. Seller t\,,i..ill not become i~~solvent as a resuit of its perfomxmce 
under this Ag-eement. Seller has not: (i) made a general assi_mment for the benef3 of creditors: 
(ii) filed m y  voluntary petition in bankruptcy or suffered tlie filing of any involuntary petition by 
Sellzr’s creditors: (iii) suffzretl t’ne appointment of a 1-eceivei- to take possession of all or 
sub7star;l.ially all of Seller‘s assets; (iv) suffered the attachment or other judicial seizme of ail. or 
stibstcrntialiy dl :  ~f Seller’s zssets: (v) admitted in writing Seller‘s inability to pay its debts as 
they come due; or (vi) made an offer of settlement. extension, 01- c,omposition to its creditors 
pilerail y . 

P. Third Party Consents. Any third-party approvals or consents .ir,.hich may be 
required foi- Seller to enter into this Agreement or to consuminate the transactions contemplated 
her&\ have been. er will be prior to Settlement. obtained by Seller. This Agreement and all 
dociw.ei?its requird to be executed by Seller are, and on the Settlement will be. legd, valid. and 
!xnd,ng d ~ l ~ g m m ~  of Seller, enforceable against Seller 111 accordance n& their tcnns 

Q -1:lete Copics. All of the documents delivered or to be deli1 ered by  Seller to 
Pyrilmser :elating to the Property will be complete copies of the applicable documents to the 
ea1er-t coil:lTlete copies of said documents are i n  Seller‘s po~~e~sioi : .  

For purposes of this Section 10: Seller‘s actual knowledge is iiinited to the 
wiedge of Abraham Harris 111 (“Harris“); and Seller represents that such person is the 
esciitaiive of Seller who is in a position to have actual knowledge of  he tmthfiilness of tile 

aforementior;ed reprcscntations and waiyanties. Provided, however: that Abraham E a m s  111 
shali not have any personal liability uil.der this Agreement. All of Seller’s warranties’ 
representations. or covenants in this Agreement constitute a material prt of the consideration 

Yo iit,hp_r p ~ r t y  Is autliorized to make any representations or warranties on Seller’s 
behalf. Seller’s representations and warranties contained herein are and will be materially true 
and coiTect as of the Settlement Date; provided, however, if between the Effective Date and the 
Settlement Date Seller becomes aware of any material fact or circumstance that renders any 
represenratim or wm-ranty of Seller not true or correct, Sella shall give written notice of such 



fact or circumstance to Purcliascr and Purcliasei- shall have the additional right exercised within 
five ( 5 )  business days of such notice or, if sooner. the Settlement Date, to terminate tliis 
-4geemznt, in which event the Independen: Consideration shal! be immediately returned to 
Purchaser and the1 eafier neither pari? sha!l have m y  fbrther lights or obligations hereunder, 
except for those niatters that surviye teiinxmtion of this Agreement. All representations aiid 
waixaiities of Seller shd! survive Settleinelit for a period of one (1) year and shall iiot be deemed 
merged into any instnmient or conveyance deli\ ered at Settlement. 

i I .  Purchaser’s Representations and 3’arranties. To induce Seller to enter into 
<lis Agreement aiid to grant the Option to piiichase the Propei-ty. Purchaser hereby inakes the 
loll ox^ mg represenlatiom, xvarranties and covenants: 

-4. Purchaser has hill poner aiid autlioi-ity to purchase real propei-ty in the 
State of Aiizoiia. Purcliassr has the f d  right and power to entei- into this Agreement and to 
consummate the transaction ccntemplated by this Agreement. All requisite action has been and 
will be taken by and on behalf of Purchaser in connection with its entering into and performing 
tliis Ay-eement. the documents and instruinciits referred to herein. and conslimmating the 
transactions contemplated hercby. The pel sons aiid’or entities sigmiig this Agreement a d  such 
other docurneiits and instruments on behalf of Purchnser are authorized to do so. Purchaser shall 
funiisli to Seller and the Escrow Agent such docuinciitation to evidence such person‘s or entity’s 
authority as Seller or the Escrow Agent shall reasmiably request. 

B. Any third-party approvals or conselits uhich may be required for 
Purchaser to enter into t h s  Agreement or to consummate the transactions contemplated hereby 
have been, or will be prior ro Settlement. obtained by Purchaser. This Agreement aiid all 
docurneiits required to be executed by Purchaser are, and oil the Settlement will be. legal. valid, 
and binding obligations of Purchaser, enforceable against Purchaser in accordance with their 
teixx. 

12. Conditions Precedent. 

A. Conditions for the Protection of Purchaser. It shall be a condition 
precedent to Purchaser’s obligation to purchase the Property and to perforin its other obligations 
hereunder that each aiid eve;y one of the conditions set forth under this Section 12(A) shall have 
been satisfied at or before Settlement, except for any such condition waived in writing 5 y 
Pui-chaser in whole or in part: 

lJ. Seller shall have delivei-ec! to Purchaser all of the documents and 
other infomiation required of it pursuant to the provisions 
of this Agreeineat; 

2. 411 of the c m  eiiants. representations. ivazanties; and agreements 
of Seller set forth iii this Agreement shall be trm. correct aiid comple:e as of the Effective Datz 
a id  as of :he Settlement Date; 



-7 -. 7 Seller shall have performed. satisfied. or complied n-ith all of die 
terms. pro\-isions. covenants, conditions, and ageemcnts of this Agreement: 

4. Seller‘s title to the Property slid1 be as required by Section 6(B) 
and Purciiaser shall receiye the Owner‘s Policy, or a binding commitment from the Title 
Company to delis.er the O~mer’s  Policy. as of the Settlement. 

-. 5 Between the Effective Date and the Sstrleinent Date, Seller shall 
mt bring or store, or peimit others to bring or store. any soil or fill niatcrial onto the Propei-ty 
that did not exist on the Property as of the Effectkre Dzte. 

6. Seller shall not to enter into any leases or other agreements for 
cccupancy of the Property. or any part thereof, duiing the ten3 of this Agreement without 
Purchaser’s prior written conscnt. which may be withheld in Purchaser‘s sole discretion, except 
that Seller may enter into any such leases or other agreements as long 3s Seller, at its sole cost, 
teimiiiates any such leascs and other agreements prior to the Satlenient. 

7. There shall not be any morator1u:n. condemnation (or threat of 
condemnation) action or niatcrial. adverse physical change affecting :he Property. 

8. Purchaser shall  ha\^ obtained 591n the Axzona State Land 
Department such modification to. or teiinination of. the restrictions c7xrently encriinbenng the 
Property as will permit Purchaser’s intended use of the Property for general inuiiicipal purposes, 
including. without limitation. for the construction and operation of water and/or iewer campuses, 
for public works yards, for police and/or fire stations and for public park purposes. 

9. Hairis shall have executed. acknowledged. and delivered to Purchaser a 
q u i ~ l a i n  deed. quitclaiming to Purchaser any interest Hams may ha\ e in the Property, or any 
portion thereof (the “Harris Quitclaim Deeci”). The legal descnplion attached to the Hairis 
Q ~ r ~ c ~ a i r n  Deed slid! descnbe tlic entirety of t1-e Property 

13. Seller‘s Conditions Precedent. It shall be a condition precedent to Seller’s 
oS!iption 10 sell the Property and to perform its otlier ob!igat;ons hcreunder that each and every 
Oile of the coiiditions set forth milei- this Section 12(B) slxill 1ial.e been satisfied at or before 
Settleixni. except for any such condition waix ed in wi~t;ng by Seller in whole or in part: 

V. Purchaser shall have delivered to Seller ail of tlie documents and 
other inf’ormation required of it pimuant to the provisions 
of this Agreement: 

I. 7 All o f  the covenants, represeI::alior,s. ivmanties. a id  agreements 
:f Purcheser set ik?h  i:i this Agreement shall be true. corrcct and complete as o f  tlie Effective 
Date and as of the Settlement Czte: 

3. Purchaser shall have perfcimed, satisfied, or complied with all of 
die t e r n s .  proi~mons. covenants. conditions, and agreements of this Agreement: and 



1. Pnrchaser shall h3vc timely deli\ ered the Exercise Sotice. and 
timely paid thc balance of the Purchase ?me ,  all as and \%hen provided in this Ageement 

-,. 
13. Condemnation and Risk ofL5ss. 

x Condemnation. In the event of coiidemiiation or receipt of notice of 
condernnatioii of all of die Property. or aiiy portion thereof. pnor to the Settlement Date, Seller 
shall g i ~  e witten notice to Purchaser promptly after Seller recen'es such notice or othenme 
learns gf such co:irleiilr?anon or conx'eyance in lieu thereof, If all of the Property is. or is to be. 
condemned. this Agreement shall tenninate iinniediately and Seller shall iinniediately return the 
Independent Consideration to Purchaser. If less than all of tlie Property is, or is to be. 
condcmned 01- taken, Purchaser, at its option. inay elect either (a) to tezmiiiate this Ageemeiit 
and tlie ESCIO\+ in the event the por-hon of the Property to be condemned adversel3- affects 
Pmdiaser's abili:!? to use the Property for its intended purpose. effective upon written notice 
g l e n  by Purchaser to Seller and Em-ow Agent, not later than thirty ( 3 0 )  d a y  after receipt of 
n ntteii iictice from Scller. in n-liich event Seller shall return the Independent Consideration to 
Purchase:-. or (bj not to tenniiiate this Ageeinent.. If Purchaser elects not to terminate this 
Agreement. Purchaser shall be entitled to receix:e. and Seller shall assign to Purchascr at 
SettlemeIx d l  of Seller's interest in. all of the condemnation proceeds and all interest thereon. 

s Risk of Loss. The risk of loss or daniage to the Property prior to 
Sextleiiient, by casualty, act of God or any other event, shall be upon Seller. subject to the 
obiigations of Purchaser under Section 7 ( k ) .  

14. Covenants of Seller. 

T -  V' . Rezoninp. Seller understands Purc.haser intends to me the Property for a 
variety of municipal purposes, including, without limitation, for 
the construction and operation of water and/or sewer campusest foi- 
public works yards, for police and/or fire stations and for public 
park purposes. Euring the Option Teim-' Purchaser shall have the 
right to contact governmental and regulatory entities in connection 
\Tit11 Purchaser's due diligence arid development activities: and to 
apply to such go\-emnniental and regulatory entities for all Ferniits 
and approvals iiecessa-y or appropriate to construct the 
coliteiiplated water aiid/'or sewer facilities. Pro-tiided Purehasel- is 
not ir, default under this Ageeinent, during the Option Period, 
Seller shall in i! commercially reasonably manner cooperate with 
Purchaser, at no cost to Seller, and execute such documents 
reasonably required Sy Pmchaser or required by a governmental or 
quasi gcvernmental authority, if any, for the puzyose of securing 
any permits, approvals: larid use change, re-zoning, zoiiing 
variance or special use: if necessary, in order for the Property to be 
used for Purchaser's intended purpose; provided, that no such 
pennits, approvals: change, re-zoning, zoiiing variance or special 



use shall become effective and.’or binding upon the Property untii 
after the Settlement. 

B. Restrictions. Froin and after the Effective Date. unless othei-wise agreed 
io in writing by Purchaser, Seller \vi11 refrain from (a) performing any construction upon or about 
the Property; (b) ereatins or incuning. or suffering to exist any private sewer 01- water agreement, 
iinprovenent district, community facilities district. lease: occ~upancy riL& mortgage, lien; pledge 
or other encuinbrances in any vvay affecting the Property, other than those released on or before 
Settlement; (c) forming any association or distiict affecting the Property; (d) amending any 
Permitted Exceptions in a maimer that would affect the Property; G failing to pay real property 
taxes or assessments imposed on ;he PropeiTy before they are delinquent if such date is before 
the Settlenent Date; ( f )  entering into any contrac;s or other agreements with respect to the 
Property that are iiot terminable: without the payment of a termination fee or other consideration, 
on thirty (30) days’ prior written notice. and Seller shall terminate any such contracts on or 
before the Settlement, (g) operating andior managing the Property in any maimer other than in 
the ordinary course of Seller‘s business, consistent with existing management policies and 
procedures, (11) making any new elections ~ 5 t h  respect to the Property that would have a material 
adyerse effect on Purchaser’s interest therein or its potential as a site fgr the pui-poses 
contemplated by Purchaser, (i) failing to comply xi1h any easement, condition, covenant, 
restriction or other recorded instrument affecting the Property, (j) applying for or seeking a zone 
change, variance sLibdivision map, lot line adjustment or other discretionary governmental act, 
approval or permit with respect to the Property or jkj taking any other actions, or allowing any of 
its affiliates to take any actions, that might reasoilably be expected to delay or prevent the 
transactioiis contemplated by this Agreement. 

15. Default 

A. Purchaser‘s Rirrhts. If Seller fails to close the transaction 
contemplated hereby, and so long as Purchaser has timely given the Exercise Kotice and is not 
then in breach or default of any its obligations under this Agreement: after notice thereof to 
Purchaser and a three (3) business day cure period (the “Cure Period”), then Purchaser, at 
Pursliaser’s optioii, shall be entitled to (i) seek specific perfoi-niance of Seller’s obligations to sell 
the Property to Purchaser; (ii) terminate this Agreement by written notice to Seller and Escrow 
Agent, in which event the Independent Consideration shall be returned to Purchaser; and 
Purchaser may pursue ally claim for its actual damages and irs attorneys’ fees aid costs as 
provided by law; or (iii) waive such breach and proceed to Settlement. Notwithstanding any 
such termination, Purchaser shall have the continuing right to enforce aay surviving obligations 
of Seller expressly provided for in this Agreement. 

B. Seller’s Rights. If: prior to Settlement, Purchaser fails to perform any 
obligation of Purchaser under this Agreement, for any reason other than the failure to occw of a 
condition precedent to Pixchaser‘s obligations hereunder. Seller shall give Purchaser prompt 
written notice of such default or faillire and, if Purchaser fails to cure such breach within the 
Cure Period, Sella shall be entitled, as Seller‘ sole right and exclusive remedy, to terminate this 
Agreement, in which case the provisions of Section 16C shall apply, including Seller‘s right to 
the independent Consideration. Xotwitlistandiii~ any such termination or the provisions of 



OCCUI'. Any party aiid an;: represeiirative designated below, by notice to the other par:y. may 
chmge its acldress for receiving such notices. 

If to  Purc11aser TOM n of B.ilckeye 
530 East I/lom-oe A\ ~ L X  

Buckeye. Arizona 85326 
Attn: Stsplien S. Clevelaiid. To\? n llanagcr 
Facsimile: 62: -3 49-609 9 

'1.7. \ \  itli a COSY tG:  Scott M'. Klxlby. Esq.. To\\-n Atto:?:eq 
Gust Rosenfeld. PLC 
One East Washington Streel, Suite i 600 , 
Fiioenis. Ai-izona 85004 

Tf:o Seller: Hopeviile Comixunity for Progress. I m .  
c!'o Abraham Harris 111 
1315 S o d l  Palo Verde Read 
Buckeye, Ai-izona 85326 

C;ith a copy to: bVi1hrn E. Lally 
Riderlour Hieiitoii SC Le~vis 
2Oi Yoi-th Central Avenue. Suite 3300 
Phoenix. Arizona 85004 

XNotices given by Purchaser's counsel shall be deemed g i ~ w i  by Purchaser and 
nuticcc 9iven by Seljer's counsel shall be deemed to giyen by Seller. 

G. 
' nLlb.,n e.--; 

n a d e  a part of this -4greemen:. 

Incorporation-bv Reference. All of the exhibits attached or referred to 
and all documents in the nature of exliibis are by this reference incoqmrated herein and 

13. I::!ew;etation. The section an? pragnpl i  headlilgs used herein are for 
reference and conyenience only and shall not enter into the interpretation hereof. Where\ er used 
hei-ein, the si2Lplai- number shall iilclude the plural and vice veIsa. arid the use of aii? gender 
shall lnciude all other genders. ail as the context may recpire. 

1, - Business Days. If m y  action IS required under the prmisions of this 
Agreement to occur by a date that is a Saturday. Sunday or legal 
holiday such date shall be cxteiided to the Grst cia) thei-eafter that is 
not a Satlurday, Sunday or legal holiday. 

a .  T .___ Waiver. Wo m7aiver or prported waiver by Seller or by Purchaser of any 
coniingsicy contained herein shall be valid agaiiist Selkr or Purchaser unless it is in writing aiid 
s i g e d  by the ?arty making the waiver. 



Section 1 fie, Seller shall ha\-e the continuing right to enforce any surviving obligations of 
Pmchaser eupressiy pro\ ided for in this Agreement. 

C. LIQUIDI1TED DA3IAGES. I?; THE EVENT THE TRANSACTION 
WEREIP; PROVIDED SHALL ItOT CLOSE FOR &'YY REASON OTHER TEXAS THE 
FAILURE OF SXTISF-&CTIOK OF A COXDITIUN TO PURCHASER'S OBLIGATIOXS 
HEREUNDER OR THE DEFACLT OF SELLER. THES THE IYDEPENDEKT 
COSSIDEZUTIQP;, TO THE EXTEXT PAID, SHALL BE RETAINED BY SELLER 45 
FELL COhlPEXSATIOS LIQUIDATED DAhZAGES UNDER ATD IN COh3TECTION 
n?TH THIS .AGREE31EST AND, IN SLCH E'r'EXT, PURCHASER SHALL XUT BE 
LIABLE TO SELLER FOR FURTHER DAM_AGES, IN CONSECTION WITH THE 

CONXECTIOS WITII THE TRANSACTION COST PL-4TED BY THIS AGREEXZENT 
=im THAT THE PROPERTY R'ILE BE IOYED FROM THE MARKET: FURTHER, 
THAT IT IS EXTREMELY DIFFTCCLT AXD IMPRACTICABLE TO ASCERTAIN THE 
EXTEKT OF DETRME3T TO SELLER CAUSED BY THE BREACH BY PURCHASER 
UIWER THIS AGREE3IENT AND THE FAILURE OF THE CUNSUhlMATION OF THE 
TRAYSACTIOY COSTEMPLATED BY THIS AGREEMEST OR THE AMOUKT OF 
COMPENSATTOK SELLER SElOt'LD 'RF,CETl7E AS A RIESULT OF PURCHASER'S 
BREXCI-I OR D'EFXKLT. IN TIiE EVENT THE SALE CONTEMPLATED HEREBY 
SHALL NOT BE CUNSk';t EATED ON ACCOLI-T OF PCRCHASER'S DEFAULT, THEN 
THE INDEPENDEST CONSIDERATION, TO THE EXTENT PAID, SHALL BE SELLER'S 
SOLE i iSD EXCLUSIVE E 3 l E D Y  U?;T)ER THIS 4GREEMENT BY REASON OF SUCH 
DEFAULT. SCBJECT TO TKE ADDITIONAL RIGHT TU COLLECT ATTOWEYS' FEES 

SIlALE TAKE SUCH ACTIO3 AS 31AY BE REQUIRED TO CAUSE THE IhBEPENDENT 

FQEGOIYG, THE P,ARTIES E C O G S I Z E  THAT SELLER \"ILL IXCkiR EXF'EXSE I?; 

AND COSTS m XYP- ACTION TO ENFORCE THIS PROVISION, AXD THE PARTIES 

D TO SELLER. /qp, - 
L4 

Purchaser's Initials 

16. Brokcrs Each party represents to the other that It 1ias not made any agreement or 
taken any action which may cause any broker. agent or other person to become entitled to a 
brokerage or other fee or cominissioi: as a rcsuit of the transactions contemplated by tkis 
Agreement. Each party does hereby agree to indcmnifJr the other party and to hold the other 
party harmless for, hiom 2nd agaiiist any and all costs. debts. damages. and claims. including 
costs and reasonable attome! s '  fees for pre-trial. x a l  3r appellate matters in defending against 
any ciainis for brokerage coinniission or finder's fees ansing through it relative to this 
transaction. The representations. wai-raiitles and ag-eemeiits contained in this Sectlon 16 shall 
S~I-VIIJC the tenninaion of this AAgeemeix or the Settlement ofthis traiisaclion. 

17. General Provisions. 
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A. Completeness and Modification. This A4igeemenr constitutes the entire 
ageemeiit between the parties as to the transactions contemplated herein and supersedes all prior 
and contcmporaneous discussions. uiiderstaiidings and agreements betLveeii the parties. 

B. Xssirrmiients. Purchaser may not essign its lights hereunder without the 
p o r  written consent of Seller. which consent shall not urmasonablq be vi ithheld, delayed or 
conditioned. 

C. m e r n i n g  iaw. This Agreement shall be governed by and interpreted in 
occordance v,'it!i the laws of the S;ate of Arizona withcut the application of any conflict of law 
principles that would require or permit the application of the laws of any other jurisdiction. If 
the paties are unable to resolve amicably any dispute arising out of or in coilnection with this 
Agreeinent: they agree that such dispute sliall be resolvcd in the state courts located in the county 
iil which the Property is siniated. The parties agree that veiiue shall be only in such cousts, and 
the p.uties hereby submit to the jurisdiction of such courts. The parties agree that any rule of 
construction 10 the effect that ambiguities ase to be resolved in favor of either party shall not be 
employed in the interpretation of this Agreement and is hereby waived. Notwithstanding 
anything to the contrary in this Agreement. neither party shall be entitled to recover puilltive or 
eseniplary damages, however arising; whether in coiitract. in  to^. or orherwise, under or with 
respect to any action taken in connection with this Agreement. 

D. SeiTerability If any term. covenant or condition of this Agreement, or the 
application thereof to any person or circumstance, shall to any extent be iiiyalid or 
unenforceable. the rcinainder of this Agreement. or the application of such teini, covenant cr 
condition to other persons or circumstances, shall iiot be affected thereby. and each term, 
covenmt or condition of this Agreement shall bc valid and enforceable to the fullest extcnt 
permitted by !an.. 

E. Attornew' Fees. In the event of aiiy action at law or in equity between 
Seller and Purchaser to enforce azy of the provisions and!'or rights under this Agreement or on 
accouiir of a breach of any term or provision hereof, the unsuccessf~d party to such litigation 
agrees to pay to the prevailing party all costs and expenses, iiicluding reasonable attorneys' fees: 
incurred therein by such prevailing party, including any such costs and eqenses  incurred in any 
appeal, and if such prevailing party shall recover judgment in any action or proceeding, such 
costs, expeixes and fees shall be included in and as 3 part of such judgment. As used herein, the 
term "prevailing party" shall be the party to such litigation which receives, whether by settlement 
or judgment, substantially the relief prayed for in such litigation. This provision shall survive 
Settlement or any teiininatlon of this Agreement. 

F. Xotices. Any notice expressly provided for cr permitted under this 
Agreement si2ail be in witing; shall be given either personally or by mail' oyernight delivery 
ze~~-ice:  ruch a GPSj FedE:.;, or Psrclator. am! shall be deened sufficiently given when received 
by the party to be notified at its address set forth below on the date of personal delivery (which 
may be by facsimile transmission), or three (3) business days after being mailed by registered or 
certified mail, postage prepaid, return receipt requested: or one (1) business day after being sent 
by such overnight deliveiy service, addressed to such party at such address, whichever shall first 



K. Construction. The parties acknowledge that they and their counsel have 
rcvielyed th s  ,4geeinent and that anj’ rule of ccnstruction to tlie effect that any am-biguities are 
to ’ne resoived against the drafting part? shafi not be employed in the interpre:aiiop of this 
;?igr ceiileiit or m y  exhibits or amendmects hereto. 

L. Memorandum of Option. A memorandiim of this Agreeiiient, in the form 
attached hereto as Exhibit B (“3lemonnduni of Optio~”) ,  shall be recorded with the Maricopa 
County Recorder upon Purchaser’s delivery of the Independent Consideration. 

?%I. T ixe  - of Essence. The parties hereby agree that time is of the essence u.ith 
respect to peiformance of each of the parties‘ obligations under this Agreement and cach of the 
provisions hereof. 

x Exclusi\av of ODtioii. Seller hereby agrees h a t  the Option gaiited hereby 
shall be exciusir e to Purchaser Seller agrees that, 6-om and after :he Effect]\ e Date and dunng 
:he Option Penod. or until termination of this Agreement or until the Settlement Dare occurs. 
nlucliever first occui-s. Seller shall not (a) offer any portion of the Property for sale. (b) grant an 
option to piirchase all or anj portion d t h e  Property. (c) accept any offer to purchase any portion 
of the Property. (df enter xito any contract to sell any portion of tlie Property, G enter into any 
iiew lease. rental. or occupancy agieement affectme, any portion of the Property. or (f) enter- into 
any agreemznt pei-mitting any new tenant to occupy any pcrbon of the Property, v, it11 any person 
other than Purchaser, w1 thout in each instance first obtaining the prior \vi1tteil consent of 
Purchaser. 

0. Amendments. The teinis of this Agreement may be waived. modified and 
arnecded only by and iiistrmient in writing duly executed by Seller and Purchaser. 

P. Tiis Agreement inay be executed in any number of 
counterpans and it shall be sufficient that the signature of each party appear on one or more such 
cocnterprtc. All counterparts shall collective!y coiistitiite a single agreement. A facsimile 
signature to this Xgre-eement or any amendment hereto shall be sufficient to pro\-e the execution 
_ _  herebq by any person. 

Counterparts. 

Q. TyT;aiiiers. No waiver of m y  breach of any covenant or provision herein 
contained shall be deemed a waiver of an): preceding or succeeding breach tliereof, or of any 
other covenant or provisior, herein contained. Yo extension of time for perfoniiaiice of any 
ob!igation or act shall be deemed an extcnsicc of time for perforina~ice of any other obligation or 
act except those of :he waiving party, which shall be extezided by a period of time equal ’io the 
period of the delay. 

R. Section 0045 Compliance. Seller and Purchaser each desikmate and 
nppoint Escrow Agent as the party to this transaction to make all necessary fiiinss for the 
transaction evidenced by this Agreement and the settlement thcreof with the Internal Revenue 
Service pursuant to Section 6045 of the Internal Revenue Code. 

- 
5 .  Limitation of Liability. The obligations of Seller and Purchaser under this 

Agreement do not constitute the personal obligations of any individual or any of such party’s 

29 
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members or managers (including affiliates or subsidiahes of such members and managers), and 
neither Seller nor Purchaser shall seek recourse against any such persons or their trustees: 
members, managers? partners: shareholders, direcmrs. officers. affiliates or subsidiaries or any of 
their personal assets for satisfaction of any liability .with respect to this A4greement. The 
fmesoing iyai\rers and releases shall be absolute and unconditional and are a material 
inducement to entering into this z4greemeiit and performing the transactions contenplated 
hereby. 

T. Relationship of Parties. The parties agree that (a) their relationship is that 
of Seller and P~irchase~; (b) nothirig co:l-tained in this hqeement .. shall cause either party to be the 
agent or legal representative of tlie other party for any purpose whatsoever or to create of assume 
any obligation or responsibility on behalf of the other pa~ty ,  (c) nothing contained in this 
Agreement shall be deenied to create any form cf partnership or other business organization 
between the parties, and (d) neither pany shall be in any way liable for any debt or obligation of 
the other pmy.  

U. Waiver of Tiial bv Jury. Purchaser and Seller, to the extent they may 
legally do so: hereby expresslji waive any right to trial by jury of any claim: demand, action, 
cause of action, or proceeding arising under or n-ith respect to this Agreement, or in any way 
connected with, or related to, or iiicidental to. the dealings of the parties hereto with respect to 
this Ageenlent or the transactions related hereto or thereto in each case whether now existing or 
hereafter arising, and irrespective of whether soundilig in contract, tort, or otherwise. To the 
extent they may legally do so, Purchaser and Seller hereby agree that any such claim, demand, 
action, cause of action, or proceeding shall be decided by  a court trial without a jury and that any 
party hereto inay file aii original counterpart or a copy of this section with m y  court as written 
evidence of the consent of tile other p x t y  or parties hereto to waiver of its or their right to trial 
by jury. 

17. Ridi t  to Cancel. Purchase may cancel this Agreement; pursuant to A.R.S. 
4 38-51 I >  v:ithoEt penalty or hrther obligations bv Purchaser or any of its departments or 
agencies if any person si gnificaiitly involved in iniriating? negotiating: securing, drafting or 
creating this Ageemelit on behalf of Purc!;ase- or any of its departnients or agencies is, at any 
time while tlie Agreement or any extensior, of the Agreement is in effect, an employee of any 
other party to tlie Agreement in any czppacity or a consultant to any other party to the Agreement 
with respect to the subject matter of the Agreeirent. 



pi T'v'lTNESS JZ'HEREGF. Seller and Purchaser have executed this Agreement as of the 
7 8-r L1icct:i e Zate. 

Ptl r ch 3 s e r : 

APPROVED A S  TO FORM: 



ACCEPTASCE BY ESCROW AGEST 
I 

8 “  

Tke ui1ders;gled Escrov Agent hereby dchowkdges that on 1 1’ LJ’’ I .3012 
the utidersigiied recen ed a fully executed duplicate originals of the foregoing Real Estate 
Purchase 0i)tioi; ilg~ eeneii: bet\% een . as Seller. aiid 

Escrow Agent agrces to 
rdance with the instmaions prolrided 

therein and to cornpi> lvith tliose instructions. Escrow Agent has assigned Escrow ?;umber 
1 < ’  to the escrow respecting the Property for that pur-pose. 



EXHIBlT A 

Leva1 Description of Proper@ 

rest h z  The South 540 feet of the Xoi-th 2490 feet of the f of 
the Yoithivest quarter of Scztion 16. Toxvnslup 1 Nonh. 
Range 1 \Test of the Gila and Sail Ris.er Base and Meiidian. 
Maricopa County. Arizona. 

EXCEPT all oil. gas. other hqdrocarbon substances. helium or 
other substances of a gaseous nalure, coal, metals. minerals. 
fcssils. -fertilizer of every mine and description: and 

EXCEPTING all uranium. thsrium or other materials ivhich 
are or may be determined to be Fec:iliar!y essential lo the 
production of fissionable iiiatenak mhether or not of 
~ ~ i ~ ~ n e r ~ i a l  value. as set forth in Sect~on 3 - ~ 3 1 .  Arizona 
Rex ised Statutes. 
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EXHIBIT Is 

After Recording Retfirn To: 
First American Titie Insurance Company 
2425 East Camelback Road. Suite 300 
Phoenix. Arizona SSOlG 

This Memorandum of Real Estate Purchase Option Agreement is made as of 
. 20 , by and between (“Seller”) and __ ___ 
. -diose address is _ _  

(“PUl-Cha§€!l-“). 

The parties hereby u i s h  to meinoiiaiize the following terms of that cei-tair, Real Estate 

by and betv, eeii Seller and Purchaser (defined terms not expressly defined herein shall have the 
meaning ascnbed to each in the Agreement): 

Purcliase Option Ageenieiit (“Agreement”), with an Effective Date of . lo-. 

Seller: 

Purchaser: 

Properrv: 
being more pa;tic.u!ariy described in Exhibit A attached hereto. 

Tlie ce:Tali: !and located in the County of llaricopa. State of Arizona, such larid 

Option Period: The term of tile Option shall coinmence on rhe Effective Date and ter11iiIiats on 
December 3 1.  3022, subject to temiiiation in accordance with the Agreement. 

Oation to Purchase: Pm-chaser is ga i t ed  ai exclusive ii&t and option to purchase the ?ropei-ty 
at any time by giving an Exercise Notice 10 Seller on or before the date of expiration of the 
0::tion Period? whereafter the Ageemelit shal! automatically coiistiture a contract of sale and 
purchase between thc Seller and Purchaser for the sale and purchase of the Property at the 
purchase price and pursuant to the terms and conditions set forth in the Agreement. 

E-,clusivitv of OptiOli’ Dui-ing the Option Per:od. or termnatioii of the Agreement or until the 
Settlcnient Date occurs, whichexer first occms, Seller shel! not (a) offer any portion of the 
Property for sale. (17) grant an option to purchase all or any portion of the Property, (c) accept any 
offer to purchase any portion of the Property, (d) enter into any contract to sell any portion of the 
Property. (e) enter into any new lease. rental, or occupancy agreement affecting any portion of 
the Property. or {f) cnter into aily agreemenr peniiitriiig any neu tenant io uscupy xi? portioii of 
the Property, R ith any person other than Purchaser, without i n  each iiistance first obtaiiilng the 
piior written consent of Purchaser. 



Conflict of Provisions This Memorandum of Real Estate Purchase Option A4&?eemeilt is 
prepared for the pui-pose of recordation and siial! not alter 01- affect in any way the rights and 
obligatioiis of Seller and Purchaser undei- rhe Agreemeiit. in the event of any inconsistency 
behveen this Weinorandum of Real Estate Purchase Option Agreement and the Agreement. the 
terns of the Agreement shall co~trol.  

Other: Seller’s rights aiid restrictions as to the Property. and Seller’s transfer. assignment and 
leasing rights and restnctions during the t e m  of the Option Pei?od. are more particularly set 
forth in the Agreement. 

IN WITXESS WHEREOF. this n/lemorandum of Real Estate Purchase Option 
iZgreeriient has been duly executed by the parties on tile date(s) wntten below. 

SELLER 

By: 
\ T  

-\ arne: 
Title: 

Date: ’ 20- 

P URC H il s E R 

Xaine: 
I itle: _. 

2 



The foregoing instrument wzs acknowv!edged before me this __ day of 
20-. by _ _  , the of . on behalf of the 

(Seal and Expiration Date) 

Notary Pubiic 

ST.4TE OF 
1 

COUNTY OF - 1 

011 . before me Sotar? Pubiic 111 and for sard Counry 
niid State. personally appezired personally k n o n ~ i  to me to 
be the person whose name is subscribed to the within iiistrunient arid acknowledged to me that he 
executed the same in his authorized capacity. aiid that by his signature on the instrument the 
entity upon behalf of whicli the person acted. executed the mstixmeiit. 

3 
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EXHIBIT A 

Legal Description of Proper@ 



For the consideration of Ten and Yo/iOO Doliars (Si0 00). and other va1uaXe 
consideration, the receipt of which IS hereby acknon.ledged. HOPEVXLLE CO3IXUNITY 
FUR PROGRESS, IXC., an Arizona non-profit corporation (*‘Grantor‘.). hereby conveys to 
THE TOWN OF BUCKEYE, ARIZO_1‘A. an AArizona municipal corporation (“Grantee”) the 
real property situated in Maricopa County, Arimna. descnbed on Exhibit A attached liereto and 
morporated herein by this reference. toge;her u ith any aiid a!! impro\m~eiits thereon and 
including any and all tenements. hereditaments. appurtenances, n h t s ,  privileges, and eascrnents 
appurrenant thereto (the “Property”). 

SUBJECT ONLY TO current nxes md assessments and the matters set forth on Exhibit 
B attached hereto and incorporated herein by reference. Grantor binds itself and its successoi-s to 
warrant and defend the title to the Property solely against all acts of Grantor and no others. 

DATZD this ~ day of 
~ 20-. 

B y 
Name: 
Title: 

__ 

STa4TE OF ARIZONA 

COLXTY OF M R I C O P A  

The foregoing instrument \vas acknowkdged before iiie this day of 
20-, by . the of Hopeville Community for 
Progress? Iiic., an Arizona nor,-profit corgoration, oii behalf of the corporadon. 

(Seal and Expiration Date) 

Notary Public 

i8459i6.2 



EXHIBIT A TO DEED 
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EXHlBIT B TO DEED 

EXCEPTTOXS TO TITLE 



Exhibit 6 



QUIT CLAIM DEED 

KNOW ALL MEN BY THESE PRESENTS: The grantor, Hopeville Community for 
Progress. Inc.. an Arizona non-profit corporation, does hereby quit claim all right. title 
and interest that it may hold in the follow7iiig described real property in Maricopa County. 
Arizona to Hopeville Charitable Alliance. Inc.. an Arizona non-profit corporation: 

The South 540 feet of the North 2490 feet of the West half of the Northwest 
quarter of Section 16, Township 1 North, Range 4 West of the Gila and Salt 
River Base and Meridian, Maricopa County, Arizona. 

EXCEPT all oil, gas, other hydrocarbon substances, helium or other 
substances of a gaseous nature, coal, metals, minerals, fossils, fertilizer of 
every name and description; and 

EXCEPTING all uranium, thorium or other materials which are or may be 
determined to be peculiarly essential to the production of fissionable 
materials whether or not of commercial value, as set forth in Section 37- 
23 1. Arizona Revised Statutes. 

The parcel number for the above-described real propei-ty is 504-29-025A- 
constituting 16.49 acres. 

For the full consideration of Ten ($10.00) dollars, and is exempt from taxation. 

Dated this day of , 2014. Signed by: 

Hopeville Community for Progress, Inc. 

By: 

Its: 

STATE OF ARIZONA 1 



County of Maricopa 
) ss. 
) 

The foregoing was acknowledged before me this day of 
2014 by 

Notary Public 

My Commission Expires: 

2 
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